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CHAPTER 1 
INTRODUCTION 


It is intended that Chapter I will explain the 
rationale for this thesis on the subject of the Truth in 
Meeetiactions Act. This chapter will also preéseng une 
thesis organization, methodology, scope and limits, and a 
brief introduction to the purpose of Government procure— 
fentes The research quest#on and Subsidiary questions, 
mm@ese answers 10 will be the goal of this paper to uneover. 
veel also be stated. 

The primary objective of Government contracting is 
to obtain the necessary supplies and services at a fair and 
irsonadle price, calculated to result in the lowest ovemcie 
eost to the Government. This objective can be reached by 
either of two procurement methods: (1) formally advertised, 
or (2) negotiated. Congress, the sole appropriator of 
Government monies, has expressed a distinct preference for. 
wae iormal advertising method. This method is believedwic 
be superior because it generally provides a more competitive 


basis for the awarding of a contract and, therefore, affords 


LS. - Department of Defense, Armed Services Pro- 


curement Regulations, The 1969 Edition (Washington, D.C-: 
Gevyernment Printing Office, 1968), par. 4=-cOlmlew orca 


hereafter as ASPR. 
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the greatest protection 7o Governmen Gara ieee CMieicc ci 
recognizing that all procurements cannot be accomplished by 
formally advertising for bids from Qquala@ived Sources sia>s per— 
mitted an alternative, the use of the negotiated method of 


Peocuremen.. 


PUumwose Ol mermis 


It is the purpose of this thesis to analyze one legis- 
lative act that was designed to ensure that the Government 
employee who negotiates contracts for the procurement ol scoon. 
or services for the Government has accurate, complete, and 
furrenl CoSt or pricing data available. This is Go ensue 
knowledge level on a par with the contractor and to result in 
an effective contract negotiation. It is the belief of the 
Congress that the Government's negotiator must rely on con- 
HWesewor SUPpplied cost or pricing data, and that it must De 
Geitable in order Go protect the taxpayers’ money. As avmean. 
Sieensuring the reliability of the cost or pricing data the 
fomuracbor 1s reguared to certaiy that his data are accumaree 
wemolese, and curreng. This certification 1S requirediow 
Public Law 87-6543 when there is an absence of adequate price 
Competition or an established catalog or market price of 
commercial items sold in subStantial quantities Go the 
Seneieeul | joys |oilakie: % 

In its simplest terms, with which there is no 
dispute, the purpose of PL 937-653 is to enstresuaaes emma! 


data are available to both parties in the negotiation of 








2 
contracts for goods and Services. Vhieebacl ec. Cea NaeneoUecd 
a considerable amount of consternation in and out of Govern-— 
ment. The forword to a recent book on the Law describes the 
Situation as ". . . unlike many congressional enactments 
which cause @ briet flurry of activity followed by a4 Subsi— 
dence into administrative routine, the Truth in Negotiations 
Act has led over time to more and still more confusion, 


~ 


misunderstanding and dislocation."* 


Wale, eee i oetauets 
The passage of PL 87-653 heralded the beginning of a 


many—Sided conflict regarding the necessity for, and imple-— 
iemeauion Of, this law GO ensure truth im the Mecottaumemmem 
Government contracts. The date of the passage into law of 
PL 87-6543 was the culmination of seven years of Government 
Accounting Office (GAO) investigative effort which included 
numerous reports to Congress as well as hours of Congressional 
testimony by GAO, the Department of Defense (DOD), and 
industry. The principal adversaries in this continuing con- 
flict for the effective implementation and enforcement are 
GAO, in the role of watchdog for Congress and protector of 
the taxpayers’ monies; DOD, as the most prolific contract 
writer and expender of Government funds; and industry, the 
Peeipient of the contracts, the funds, and the pros ii 
IMachinery and Allied Products Institute, The Truth 
in Negotiations Act...a MAPI Symposium (Washington, D.C.: 


Machinery and Allied Products Institute and Council for 
Technological Advancement, 1969), p. iv. 


XX 
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implementation 
Since the inception of PL 87-654 there has been 


Crrirculty on che part of thie Government in obtaining 

seme Compliance with the baw. The dite me ieee | 
occurred in Government as well as industry.) mMerouseceacom. 
for the difficulties have been given, two of which are 
differences in interpretation of the intent of the Law, and 
inadequate records of negotiation with resultant sulel ak tu Cue 
enarees at a later date of failure to disclose pertinens 
information. 

Critical reports, by GAO, of noncompliance with the 
law have produced Sule Coneressionmal hearings | eer 
hearings combined with Armed Services Board of Contract 
Appeals (ASBCA) decisions have been responsible for stricter 
interpretation and enforcement of the Law, clarification of 
meme GQueStiOons about the Law and the surfacing of new 
questions. 

In an effort to comply with PL 87-653, both 
Government and industry have instituted training programs 
and symposiums to indoctrinate their employees and to examine 
the purpose and effect of the Law's requirements. Preaward 
Smmeveys Of GCONGracLOr Submitted COSt or pricing dave ieme 
been augmented by postaward audits to determine if there is 


compliance with the Law. 
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Scope and Limitations 

The motivating gueStion And) mmm, sou Oe some. 
thesis is to discern the reason "Why Public Law 87-654 is 
so difficult to satisfy." This question applies equally to 
Government and industry and will be viewed from each per- 
Spective. in order to arrive at a conclusion it will be 
necessary to delve into the factors that motivated Congress 
memogcas Ute wlesrslarion ands sO determine from ‘ne legis- 
facive history what Congress antended the Law to accompli 
It will also be necessary to determine if the Law has been 
fully implemented by Government and accepted by industry. 
Peeiiclearea Of 2hGvIFry thal Could assist 1 arriv ie eee 
wonclusion is the effect of ASBCA decisions in Clarity 
the requirements of PL 87-653. 

It is not the purpose of this thesis to delve into 
fee legalistic basis or interpretation of Pir 67-655; - 
rather, the Act will be viewed from the layman's position 
Wath respect to its inp ioneneaeen and effects. The 
question of the Law's effect upon subcontractors will be 
avoided since, in general, the same problems exist in prime 
contracts except for the added complication of appeal 
moc S 

The period to be covered by this writing will be 
from 1955, when GAO commenced defense contract audits, to 


ore 
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Methodology 


The research question and its subsidiary sgucsuier. 


will be discussed and analyzed from information obtained 


from: 
1. Gongressional hearings and reports. 
2. GAO Reports to Congress. 
4. Government training manuals and circulars. 
4, Industry memorandums, symposiums and publications. 
5. Personal interviews with Government and industry 


employees that are involved in various aspects of 
Ghe wip bigeacron, eniorceement, of theytrueh am 
Negotiations Act. 

Inductive reasoning will be used to arrive at a conclusion 


as to why the Law is so difficult to satisfy. 


Organization 


The contents of this thesis will be arranged in the 

following sequence: 

Chapter If presents the purpose and origin of PL 87-653, 
Ghe legislative history of the mada and any subsequens 
MmevlSions to tie law. 

Chapter III discusses the steps taken to implement 
PL 87-654 and the problems encountered by Government and 
industry in the implementation of and conformance to the 
mow lhe Armed Services Board of Contract Appears; acs 
decisions, and their effect on implementation will be 
discussed. 

Chapter IV reviews the authority, evolution, and effect 
of preaward and postaward auditing of cost or pricing data 


submitted to Government negotiators. The auditing role of 
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GAO and the Defense Contract Audit Agency (DCAA) are 
compared and contrasted. 

Chapter V surveys the efforts .of GAO to promote Govern- 
ment agency enforcement and Congressional strengthening of 
pine Law. 

Chapter VI will summarize the conclusions reached in 
the foregoing chapters and answer the subsidiary questions 


Pee ce ete eeecearch Gucelion. 








CHOP ibe tel 
THE LAW 


IG OCG mano 

Chapcver Ti will present the backseat oceans 
g@ascussion of Public Law 87-6545, commonly called the @ruci 
in Negotiations Act (H.R. 5542). The various procurement 
methods permitted by Armed Services Procurement Regulations 
(ASPR) will be reviewed, with particular attention paid to 
the Negotiated method. 

The purpose and origin of PL 87-653 and the motiva- 
mon Of the prime movers of the Law--GAO and the Honorable 
Carl Vinson--will be discussed. The long legislative 
meecess of hearings and the succession of proposals to 
amend the Armed Services Procurement Act of 1947 will be 
followed. The final passage of the bill and its revisions 
will complete this chapter and set the stage for a discus- 


wom OF Ghe impvementayion of the Acw. 


Background 


cevernment pmOcH@eme my 


Congress is historically tied to the princeton 
competition in procurements as a means of ensuring that the 


Gevernmenu receives the best price in eae, mumemere cmon ceca 
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and services. Of particular concern to Congress is that 
all bidders receive fair and equitablewpreaan ees ee 
hands of the Government contracting officers. The oppor- 
Gonitby fOr all firms, large and@smal ll wvempomimed cue in 
contracts to provide goods and services to the Government 
ise OL Equal concern, 

Congress, drawing on 150 years of Government procure— 
ment experience, passed the Armed Services Procurement Act 
in 1947. This Act consolidated and revised the existing laws 
relating to military procurements and placed in one set of 
meeuiations, tne Armed Services Procurement Regulations 
(ASPR), all of the authority and limitations for military 
procurement. The original purpose of the 1947 Procurement 
Act was to reestablish the primacy of the competitive Formal 
Advertising method of procurement in the placement of 


, | 7 
Government contracts for goods and services. 


Mephnods of procurement 


Government procurement utilizes two principal 
procedures for awarding contracts. The method favored by 
Congress is Formal Advertising, which awards either Firm 
Fixed-Price Contracts or Fixed-Price Contracts with Escala- 


tion Clauses. A-variation of Formal Advertising, the Two 


108, - Congress, House, Amendments to the Armed 


pervices Procurement Act of 1947, Chapter ls aaa mle. 
United States Code, Rept. 16438 to Accompany H.R. 5542, 


7th Cong., ed Sess.,1962, pp. l-2. 
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olLep Method,~1s designed so >. obpal nee Oe al met ie iGo 
Advertising whensanadequate Spell ie weno mee Ss clee 

The secondary procuremens method is sGermmen 
Negotiated. This method is permitted only when the Formal 
Advertising method is not feasible and when an exception to 
the requirement to Formally Advertise has been granted by 
proper authority. The Negotiated procurement method permits 
the award of two categories of contracts: 


1. Fixed-Price Contracts, Which consis (so mera. 
ibe Libel” lea gorerel 


fe ene sce d— Price cComeracu. 

bw fi ised-Pricenconuraeu with Pecatlavaom: 
ec. Fixed-—Price Incentive Contract. 

d. Prospective Price Redetermination. 

e. Retroactive Price Redetermination. 


2. Cost-Reimbursement Type Contracts, which 
LCA ude? 


Cram OO sie 
be COSstoeharing. 
Cae Coto bls Ineentive=Meen (Chm): 


d. Cost—Plus-Award-Fee (CPAF). 
e. Cost-Plus-a-Fixed-Fee (CPFF).? 


Formal Advertising method.--Congress desires that 


the majority of the Government procurements, regardless of 
size and complexity, be contracted for by means of the 
Formal Advertising method. This method requires that the 
procurement be advertised and that prospective contractors 


respond with sealed bids. 


TASPR, par. 3-101. 


“Ibid., par. 3-404. 


?Tbid., par. 3-405. 
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The Formal Advertasing method @omepreecuring —2c00> 
and services applies to Government procurements if the 
mollowimme Criverta are (presen. 

1. A complete, accurate and realisticy cocetiies rien 
maepurchase Gescrlovulon MUS > be avawaiolice 

a. there must be two or more Suppli eres. 7 alemcr 
melinewand able Go compete elilecvuively lor tier eenmr acre 

4. There must be sufficient time to carnwmeme the 
various administrative tasks, i.e., preparation of the 
icvacavion tor Bids (IFB), contracter bid prepararvion. 
publicity period, bid evaluation and, in many instances, 
evaluation of bidder responsibility. 

Mee lRe Seleeclion of the Successiulebiddecmeeanmec 
made on the basis of price and other factors, provided the 
Mmewest responsible bidder's response meets the requirements 
eeethe [FB without exception or new conditions. 

Negouleanecde Procurement method. ——if “Test ommued 
Mdvertisins Cie er ilomerCe nel Spee Sel LV ibvemibme Si Ie@ eee tac 
procurement the alternate method of obtaining the required 
goods or services is then relied upon; namely, negotiated 
procurement. 

Negotiated procurements, because of the possibility 
pueresSuriucti ne cone sem are limited to those. ompue rea. 
where all of the following circumstances exist: 

A. The use of Negotiation must be authorized by one 
of the following seventeen exceptions: 

1. National Emergency. 


Ceeeibiic Kei sency. 
jumeturchases Not in excess of Gesoer 
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4. Personal or Professional Services. 
5. Services of Educational Institutions. 
6. Purchases outside the United States. 
v= Medicines or Medicale up. ieee 
S. Property procured for resale. 
9 pubsistence Supplies: 
10. Absence of competition. 
11. Experimental, Developmental or Research Work. 
lj2. Classified Purchase? 
14, Standardized or JInterchaneecabilew lee time Ii 
Eguipment. 
14, Technical or Specialized Supplies. 
15. Negotiation after Advertising. 
16. Purchases for National Defense or Industrial 
IevlowaLil Tevaeea ako mal 
17. Otherwise authorized by law.t 


B. necessary determination and findings have been 
made by government personnel; 
C. internal agency clearance has been obtained; and 
D. the prospective contractors have been determined 
to be responsible. 
In the Negotiated method of procurement the Request for Pro- 
posal (RFP) is solicited from the largest number of qualified 
meurces, consistent with the nature of the requirement im 
order to secure the best "price and other factors" advantage 
mor Lhe Government. 
It is within the framework of the Negotiated method 
of procurement that the Truth in Negotiations Act has 
Soe co. se lLhitialily. incentive type Contracts Were sic 


object of legislative interest but this gave way to include 


all Negotiated type contracts. 


Unlimited negotiation 
authority 


At the outset of the Korean Conflict, Presideéeng 


Truman issued the Korean National Emergency Proclamation. 


uy 2 


fipdeapans J2200u== 5-2 lye [pide pee eee 
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The effect of this Proclamation on the ASPR was to invoke 
the "National Emergency" exception to the requirement to 
Formally Adwemtise. Thessexpedient for the proc -cieaueiineem 
the armed conflict in Korea was intended to speed the acqui- 
eeu lon process. As woulldy be -expected, this wunbtudereg pew 
ior nepotiate contracts, instead of to formally adveraie. 

for them, was reflected by a dramatic increase in the dollar 
value of the Negotiated contracts awarded by DOD. 

Congress expressed its fear that the Negotiation es 
Sonvracts meant that the Government was not receiving the 
lowest possible price by enacting legislation. An amendment 
to the Armed Services Procurement Act was passed by Congress 
in 1951 which required that Government contracts contain a 
clause that would permit the Comptroller General to examine 
Somuracuors ' records.” This access—=t0-recomes amencients 
marked the beginning of the events that ultimately led to 
the passage of the Truth in Negotiations Act. 
memeral Accounting Office 
phocervention 

With pressure from Congress and Comptroller General 
Joseph Campbell the audit efforts of GAO were redirected. 
Prior to 1955 GAO's prime concern was for developing tech- 
niques for the internal audit of governmental agencies. 


Hus new interest became in the field of derensencequracan 


Te Coden oA e 


“U.S. v. Hewlett-Packard, Civil Action No. 41881, 
Neve Calitornia, February 23, 1966, 
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An inordinate amount of Negotiated versus Formally 
Advertised contracts continued to be nmégotrated alter cessa— 
ion Of Korean hostilities.~ Congress, concerned about the 
toss of the competitive atmosphere, directed SeVOM me) ig abil ae, 
the 1951 access-—to-records authority and to delve into 
a@efense contractors’ records in order to study the effect of 
little or no competition. By 1957, Congress was alarmed by 
the number of GAO reported cases of defective pr esbie data 
that had been submitted to Government negotiators. The results 
of these GAO audits were submitted to Congress in the form of 
Reports to Congress, which became known as "blue books." The 
blue-book reports gave publicity to the GAO discoveries and 
assisted in the recoupment of excess contractor profits — 
way of voluntary refunds. The reports also urged the procure- 
ment activities (DOD) to improve their negotiating techniques 


pce FO expand Gheir auditing resources. 


Excess profits 


The recoupment of excess profit amounts that GAO 
audits found to be a result of defective pricing could be 
handied in one of three ways. GAO's preferred method was to 
encourage the procurement agency to seek a voluntary refund. 
The Renegotiation Board and the Department of Justice were 
the alternate methods and were available to handle aggra- 
vated cases of overpricing as well as €rimiima ies eee eee. 

Ino date the Korean National Emergency Proclamation 


has not been revoked in total, although the moratorium on 
Formal Advertising was terminated in 1957. 
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The Renegotiation Board profit position is to take 
jmto consideration a company's protiey peel ee Om rile weirs 
wear in order to determine if the Govermmeny 1s enti vied To 
arefund. When a full year of profit is taken into consider-— 
ation, a company can make a strong case for offsetting 
profits with losses and thereby average out a year's profits 
mich the losses. 

The excess profit theory that GAO operated under was 
that each contract was a Separate agreement with the Govern- 
ment. Cost or pricing data were submitted on each 
negotiated contract, which determined the costs and the 
froliy for that particular comtract. Therefore, Since gace 
is assumed on each contract in varying degrees, each contract 
Mites SGuand On i1GS own outcome and now depend on ovher con— 
imedets FO O1fSet over= or under=pricing mistakes. 

As far back as 1776 this ornonete of assumption of 
risk on an individual contract had been asserted. The Com- 
mittee on Naval Affairs determined in the Kemp Shipbuilding 
@asce (1776) that: 

When the petitioner entered into the contract, he 

necessarily took the chances of the rise or fall in 
the price of the articles necessary for its completion. 
If it (the price) had fallen, the advantage would have 


resulted to him, and not to the United States, and if 
it had risen, the loss should be his. 


“0 8.- Congress, House, Committee on Armed Services, 
Review of Defense Procurement Policies, Procedures and 
Practices, Part 1: Introduction and Trughe@ ieee clap eons 
P.L. 87-6543), Hearings before a subcommittee for Special 
nvestigations, House of Representatives, 9Oth Cong., lst 
Sess ey Gls salen 
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The voluntary contractor repayment ef Excess prolits 
was not a wholly reliable method of recoupment of unearned 
profits for the Government. There was the possibility, thay 
€ontractors would average out the losses with the proiits, 
eonbrary to GAO's position that each contract should stand 
prone. The contractors could also determine Gre tem —1n 
what percentage of their profits were excess. Neither of 
these alternatives was satisfactory. Asa peeuies Congress 
and GAO were becoming increasingly uneasy about the mounting 


defense costs and about the reports of excessive profits. 


The Legislative History 
of Public aw 87-654 
Tne Legislavive history of the Pruth in Nestor rate. 
Act spans the period from 19600 to 1962. The preliminary 
factors which led to the Act began in 1958 and changes have 
been initiated and enacted as recently as 1968. A chronology 
mene Svenls Surrounding the Act has been Compiled eure 


assist the reader in following the sequence. 


Chronoleosyv er Mruunyim Nesotilations 


1947 - Armed Services Procurement Act passed by 
Consress. 

1951 - Act amended granting GAO access to contractor 
records Chom Se Cece) 2o lilo): 

1955 - GAO shift of audit emphasis from internal Govern- 
ment auditing to the area of defense contract 
audits. 

1957 - Korean National Emergency Proclamation moratorium 


on Formal Advertising revoked. 





1960 


1960 


Siete, 


mI61 


ge 


|S eyes 


1962 
1 SiGe 
ILS eyes 


a 


U.S. Air Foreé -instituved 2 meq retieny Sl Orec eu 
tractor Cervificabionm Of. € Os Gia Ul ote eee 
response to Request for Proposals. 


ASPR revised to coincide with Air Force certifica— 
tion requirement. 


Renegotiation Act extended three years. Congress 
directed House and Senate Armed Services Committees 
to study military procurement methods, policies 

and practices in conjunction with the extension of 
tne Renegotiation Board: 


H.R. leeyg--Representative Vinson's first proposal 
to amend the Armed Services Procurement Act by 
Pestricting incentive Contracting. Bil Sais 


H.R. 12572--the revised H.R. 12299--required complete, 
accurate, and timely cost information. Passed House 
on June 24 and sent to the Senate Armed Services 
Committee. Tabled. 


penate Armed Services Committee Procurement Hearanee 
made nine recommendations to DOD to improve con- 
weac tans | VNOmbeots Lavon orf creeds 


H.R. 5532 (H.R. 12572 reissued )--Representative 
Hebperl os rélnereoductloneol Che piliy tomcomcre 
incentive contracting. 


H.R. 5542--reported out of the House Armed Services 
Committee and passed by House in June 1962 by vote 
Om CeCRCOP Oe eon Gb, bOuGne, Sena we 


Senate received H.R. 5542, Truth in Negotiations 

Act. duly 30 to August 6, H.R. 5532 Revised—— 
pecGion “Ss” revised “worsection “e" and? insvead vor 
controlling incentive contracting only, Coveied cial 
classes of negotiated contracts. Required contractor 
data certification and contract price reduction for 
defective data. 


August 23.--H.R. 5542 passed Senate, without debate. 


August Bf ge a 554e passed House of Representatives. 


september 10.--H.R. 5542 became law and amended 
Armed Services Procurement Act of 1947, Chapter 137, 
Title 10, United States Code 2406(f). Public 

Law 87-654--Truth in Negotiations Act. 
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1962 - December 1.--Effective date of Truth in Negoti- 
ations Act. ASPR TPevised. aig eee at ene eee e. 


1964 - August.--H.R. 7909--Representative Hebert proposed 
amendments to revise H.R. 5542 and to weaken it. 
Defeated. 


1967 - November.--DOD administratively revised ASPR to 
permit postaward contract audits. 


mI65 — March.--H.R. 10574 and H.R. 14100 tmbreduceusby 
Representatives Minshall and Whalen respectively. 
Proposed to amend PL 87-654 to require pelene a icees 
Auda OLmeomuracGs . 


1968 - May 6.--H.R. 10573 passed House (H.R. 13100 with- 
drawn). 


1968 - September 11.--H.R. 10573 passed Senate. 
1968 - September 28.--Effective date of H.R. 10574 amend- 
ment wo Truth in Negotiations Act. 

By 1958 a sensitive Air Force had developed a proce-— 
mune Lor the certification of contractor Submitted Cosuedanua, 
This first step toward truth in negotiation of contracts was 
Mneralded by GAO. GAO, not completely satisfied, called on 
imeem it Loree to £0 a Step further [To strengthen 10s conurere 
eae contract pricing. This waS to be accomplished by examin— 
ing contractor records to ensure that the proposals were 
reasonable, and that the cost data were current, complete, 
and accurate. 

From 1958 to 1960, GAO probing and numerous Diyeeeer 
Eeporus bO Congress on the insufficiency of cost data from 
Contractors prompted a summary report on Air Poreercenmmacyine. 

Seay Congress, House, Committee on Armed Services, 
Weapons System Management, Hearings before a subcommittee for 


Special Investigations, House of Representatives, on H.R. 
Poco C7 emmeone., Lst sess., 1965" >. sem 
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The report that was presented bo Coneress by lawrence. 
Powers, Director of Defense Accounting and Auditing 
Division of GAO, stated: 
The buyer's lack of knowledge and@adequate scone eer 
Giron of the latest cost Gata avaliable mie mntie sc tore 
in establishing prices is the most important weakness 
observed in the cases covered by this report.l 
Poin CPeVvised 

The ASER provided an administrapiye seemed toma. 
femands for profit control when it was revised ian Uctobe: 
itjeo. A cost or pricing data accuracy certification was 
mooueered fOr cost or pricing data submitted by prime @on- 
meicbOrs when a Neesotiabed procurement was expected Go 
exceed $100,000, when (1) the proposed price was an estimate 
rather than the result of competition, or (2) there was not 
momesvablished catalog or market price or price set by Eaw-. 
fees AoeR requirement did nob provide for any reduction an 
frree if defective data were submitted. 

Momentum was now building in Congress for the enact- 
items OF Some legislation to govern contract negotiations. 
This momentum was the result of the GAO blue-book reports, 
Congressional hearings, and apparently unsuccessful adminis- 


ieabive preceaures £oOrythe comprol of excessive epmo ummm 


Renegotiation Board 


At this same point in time another factor appeared 


which would ultimately influence the passage of a Truth in 


Iipid., p. 350. 
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Negotiations Act; namely, the deadline for the lapse or 
extension, no later than June 30, 1959, cf the Renesotiation 
Aet of 1951. The Renegotiation Act Vs asec een tae. prin 
eaple of flexible renegotiation of Governmmemy cea ice 
frofits without formula or percentage Te Cevermine waa sis 
excessive.* After certain allowable costs, excess profits 
determination is based on capital employed, character of 
business, defense effort contribution, asaunecdmeeie effi- 
ciency of operation, and reasonableness of costs and 
profit. This determination by the Renegotiation Board 
encompasses the profits received from Government contracts 
and subcontracts for the fiscal year and permits the 
earreyover of a loss for five years. 

The House Ways and Means Committee presented the 
House with a bill to extend the Renegotiation Act for four 
Wears. there was an amendment in the bill Go pive special 
Pensideration to the risk-incentive situation that is 
PrEesent In incentive contracts which involve nov only Ghe 
Meeeruunity Lor higher profits as do Cost—Plus contracisc, 


D 


Mirealso the possibiliuy of Lower proiits or even ay lols 


1Gommerce Clearing House, Inc., 1968 Government 
Contracts Guide (Chicago: Commerce Clearing House, Inc., 
68); par. 502. 


“ASPR, par. 1-319. 


°U.S., Congress, House, Representative Wilber D. 
Mills speaking for the Renegotiation Act extension, H.R. 
7086, S6th Cong., ed sess., May 26, 1959, Conereseional 
IGG CIgCI i Cot Cie wee 
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Renewal. of the Renesotiaricon wc. Gade nose sccm in 
jyeopardy until this effort was mace Gomer lide inc enuime— 
iype contracts from the purview ol the were 2otiaoien) boar. 
It was the position of industry in this matter that incen- 
eye contracting, a legal form of Government Contraciuine., 
was intended to reduce costs and reward the efficient 
Senturactor by increasing his profits... Industry alsovtels 
that increased efficiency and thereby profits wiOne in danger 
©. beans drained off through renegotiation. 

Congressman Carl Vinson, long an opponent of incen- 
Give contracting, which he felt provided an opportunity for 
meeess Profit, and author of various profit control bulls 
over the years, stepped into the contest.+ The House passed 
mie rextension bill ian spite of Mr. Vinson'’s objection toerulke 
special consideration given to IMeentive Contracuc., | Tie 
bill was sent to the Senate where Mr. Vinson personally 
appeared aS a witness before the Senate Finance Committee in 
sae attempt to eliminate any special consideration for incen- 
ime contracts. A Senate bill was substituted for the Houce 
bili and extended the Renegotiation Act for three years. 

The Senate bill also called for the Joint Committees on 
Internal Revenue Taxation to study the subject of renegoti- 
ation. The House and Senate Armed Services Committees were 
instructed to report the findings of their investigation 
I ysnson - Trammell Act, 1934; Smith - Vinson Act, 


942; and H.R. 9YJe4to, H.R. 9564 during the Sie Comoe 2a 
sess., which led to the Renegotiation Act of 1951. 
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to their respective Houses by September 30, 1960. 

In order to study fully the renegotiation subject 
the Commaitteesmwere directed tO SUUuC aio pre cmec em 
methods, policies, and practices and to @emoider bee -1fer— 
tiveness of contractual instruments in achieving reasonable 
woo. prices, and protive in gdetence procurement. The 
study was stated not to be an indictment of all defense 
Songractlors “er Government contracting officers. 

It appeared in the early stages of the investigation 
that there was an inequity in negotiations, that Government 
was not on the same knowledge level as industry where the 
Matter of current costs and pricing data was concerned. GAO 
blue-book reports indicated that the primary cause of the 
miequity and the resultant overpricing of contracts was wie 
@ontractor’s failure to provide accurate, current or complete 
cost data. It was contended by GAO that the Government's 
negotiator would be in a better position to establish an 


equitable price if contractor cost data were made available.“ 


hep slative: Hearings 


House action 

In the House of Representatives a Special Subcom- 
mittee on Procurement Pracvices, chaired by Mr ve Vansomeecer 

House, Amendments to the Armed Services Procurement 
Nee On Moree nepu. Lesa. ps 4. 

“Herbert Roback, "Truth in Negotiating: The Legis- 
lative Background of P.L. 87-653," Speech presented to the 


nilerican Bar Association, Honolulu Hawaii .Uueust o-oo. 
Faber Conpract wUaw Journal, ©, Nowy 2 (uty loco) lon 
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about to perform the required procurement study. Mr. Vinson 
focused on incentive contracting @s thegeuiprl ister 
encouraging excess profits. It was his contention that if 
a contractor overestimates his costs, then his cost estimate, 
as an element in determining target cost and uitimately 
fereet profit, is increased. The thrust of Chairman Vansen 
aac former Comptroller General Campell’s proposals to the 
Committee were to limit incentive profit to thoes cases 
where the contractor could prove that his efforts resulted 
in savings to the Government. This would reward efficient 
Senuractors and elimimate windfall profits. tin order Go 
Beeomplisch this type of control” on incentive contracting au 
would be essential that the contractor supply reasonable 
femeposals and strong justification to Support his proposals: 
For a Government negotiator to justify the contractors’ 
feoposals would require s86@es bo tUhe coOmunectors Fwomn 
jeepers or an audit of pertinent records. This was not a 
new theme, but Mr. Vinson was determined to make an issue 
emuoe Incentive contracting profit loophole and carry the 
iosue to the statutory stage.- 

Proposed legislation.--In May of 1960, Mr. Vinson 
mequested J. Edward Welch from the GAO Office of General 


Sounse! and the subcommittee Special Counsel Jonna 


ie Congress, House, Committee on Armed Services, 
Hearings Pursuant to Section 4, Public Law 86-89, before a 
Special Subcommittee on Procurement Practices of Department 
of Defense, House of Representatives, Appendix 4: Considera- 
tions on Hor. 12299, Soth Cone., 2d Sess-4n 700 pple 
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Courtney, to dratt Jepislation thaw. woes c on.sco ieee > 
eontracting. These gentlemen and thepieuse so pect uc on 
Meboee produced H.R. 12299, which peoposed mee wer ale oilic ie. 
ments to the ASPR. One of the amendments in particular was 
aimed at incentive contracting and stated thaw conuracus 
mould carry a clause that would require Uhaw eae comerac to. 
prove he was responsible for any reduction in costs whieh 
would increase his profit. 

The DOD presented arguments against the proposed 
amendment saying that it was impractical and that the admin- 
istration of the proposal would be burdensome. The most 
telling arguments presented by DOD Counsel James P. Nash 
mere that the legislation would require DOD to retreat so 
Sest-Flus contracting and that the language of H.R, Le2g9 
might be construed as prohibiting Firm-Fixed-Price con- 
tracts. iG Waswbureier VaroIned iumau thew Aon nec valodeoimc 
mmo lemented in 1959 were sufficient since they were initi— 
ated by GAO. The ASPR regulations then in effect did not 
Permit the award of a negotiated contract without prior 
Written or oral discussion unless (1) all offerers were 
warned to quote their best price initially, (2) very sub- 
stantial competition existed, or (4) extensive prior | 


audited cost experience was present.? The ASPR also 


Pd a Cosa 


SEONG ee SNe pe) le 
2ASPR, par. 3-805(b) (1958). 


z 
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mequired contractors of contracts over, SlC07000 to cemuity 
that all available cost or Pricimerdatemye ccm c Ono Ge c- jaamn 
preparing the price estimate and that the data were made 
fesown tO une contracting officer. 

Congressman William H. Bates expressed the opinion 
of a number of the opponents to H.R. 12299 when he remarked 
that the subcommittee was attempting to legislate judgment, 


1 With the skepticism of 


eeractor that cannot be legislated. 
Subcommittee members evident, Mr. Vinson ordered a revision 
of the amendment. 

First revision.—-GAO rewrote the original 617) wacm 
assistance from DOD; the result was presented to Mr. Vinson 
pee. Rk. 12572. While still concentrating on incentive 
moetmerac ling, the new bill carried for the iirst time the 
language--the requirement--for complete, accurate, and 
mel y COSt information. Also introduced for the firs¢ 
imme was the price reduction requirement™ vo be utalizedwin. 
upon audit, defective data were found to have been submitted 
ieeche contractor. 

lean. 2572 Mer with SUceess and Swas Passed. Oyama. 
House of Representatives on June 24, 1960, to the personal 
pleasure of Mr. Vinson. Representative Bates, in endorsing 
mae bill on the ater of the House, will probably be 


remembered for his expression of confidence that the 


House, Hearings, Consideratlouseouenan seas oe 
p. (723. 





26 


enactment of H.R. 12572 would elimi navew 62 enon Gite Jaime 


of overpricing that GAO audits uncovered. 


senate action 

The Senate Armed Services Subcommittee was in the 
midst of its own defense procurement hearing when H.R. 12572 
was sent from the House--it was pigeonholed. The nea 
Services Procurement Subcommittee, chaired by Senator Strom 
Thurmond, had heard much the same testimony as their 
eounverparts in the House. There was a difference in the 
reception the testimony received, especially that of DOD, 
who advised the subcommittee of the ASPR regulation 
imeocenuly in ecitiect to preclude such occurrences as 
Bek. 125/72 was designed to eliminate. The GAO testified 
that they were not yet able to evaluate the effectiveness 
of the DOD referenced ASPR regulations, which they themselves 
had sponsored.* 

Chairman Thurmond directed DOD and GAO to develop 
amore suitaole procurement law amendment which followed 
mieecOost cerGification aspect of H.R. 12572, but he also 
desired that incentive profits which were unrelated to the: 
contractor's efforts be prohibited. The GAO responded by. 

FiaSs.. Congress, House. Represenlablve Bamwe. 


Speaking for Amendments to Armed Services Procurement Act 
On 1947, H.R. 12572, Soth Come., 2d sess. dunce - tower 


fone ress) onal Record, =CV i, t2be- 


“U.S., Congress, Senate, Committee on Armed Services, 
Amendments to Armed Services Procurement Act of 1947, Hear- 
Gee Deore Precurement Subcommittee, Seummcoens 4 coco. 
1960 


mo ee a 
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reviving part of the House rejected H.R. 12299, which re- 
g@uired contractors to prove thal thevmget ome er Coul Cd sen 
lower contract costs and thereby entitled them to the 
incentive profits. Contractor cost certification was also 
a requirement of the revised bill, thereby imposing two kinds 
of statutory obligations on contractors and placing the 
burden of proof on them and not on the Government. 

In the later stages of the leeislatine seseien Gta 
calmer Senate procurement subcommittee credited DOD with a 
eancere effort to improve 16S procurement methods. They 
also desired to allow GAO time to evaluate the 1959 DOD 
administrative changes to ASPR. This attitude was in keeping 
with the subcommittee report, one week prior to adjournment, 
Chat it was their conclusion that the procurement problems 
of DOD could be solved by administrative procedures.* 

Administrative versus statuvonry changes = — hes emaige 
Armed Services Committee "Report on Procurement" to the 
senate on August 243, 1960, made nine recommendations to DOD 
ior thie administrative improvement Of procurement pracuices, 
One recommendation is worthy of note in that it recom- 
mended a contractual provision to permit the adjustment 
of the target cost to exclude any amount by which the 
target cost was ‘ieee due Go contractor submitted 


Miaccurate, incomplete, or noneurrent CoOsSt dalam eon. 


"So. Congress, Senate, Armed Services Committee, 
Report on Procurement, S. Rept. 1900, 86th Cong., 2d sess., 
NoecOnmppm eo, 2c. 
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recommendation for a price adjustment to incentive contract 
provisions was thought to be the answer to Representative 
Vinson's legislative proposal as well as a method of closing 
the loophole in existing regulations. The DOD took this 
mpenate recommendation one step further and instead of adding 
a price reduction clause to incentive contracts only, added 


meeco all types of negotaated contracts. 


Pamel Submission 
Commencing with the Eighty~seventh Congress in 1961, 
Representative F. Edward Hebert became Chairman of the House 
subcommittee for Special Investigations, relieving Mr. Vinson. 
As the first order of business Mr. Hebert reintroduced the 
fPeemscom Dill, H.R. 12572, as H.R. 5532, which was quick, 
passed by the House Special Investigations subcommittee 
without waiting either for formal comments that had been 
selicited from GAO and DOD or for witnesses. The House 
memed Services Committee did not act on H.R. 5542 because of 
Mr. Vinson's belief that the bill would not pass the Senate. 
Hehe Doe weCommembpes—— in Apelor LOGI tne slam 
General Counsel, Cyrus R. Vance, submitted comments opposing 
H.R. 5532.1 he thrust of the DOD objections were that a 
law would be inflexible, whereas regulations could more easily 
Keep Up with changing procurement situations. Wiehe, 2 
singled out incentive contracting for special treatment while 


House, Amendments to the Armed Services Procurement 
Mame rn ly a Repl. 1O>Gs- pp. Joe. 
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the DOD regulations were not thus limited. The final objec- 
Gion was that the ASPR went beyond HJRame 55-2 amo jreqvired 
meotit reductions for defective pricing aa recommemaicd by 
the Senate at the end of the previous legislative session. 
GAO's comments were the same as those presented to 
the subcommittee chaired by Senator Thurmond the previous 
year. The ASPR was recognized as having several of 
Mek. 5542'S provisions but GAO stressed that adniteoeee 
regulations, which are changeable, were not a substitute 
ior law. 
The House Armed Services Committee finally seepor tes 
@@e H.R. 554e in April 1962, a year after it was first inbre— 
mpecd. In the report accompanying H.R. 5532 DOD acqumeseeice 
and GAO support for the bill were stated, although DOD had 
commented earlier that "the Department is opposed to enacting 
mies PrOViSion into law." 
The House Armed Services Committee opposition to 
i, pyoe Was SuUronue enouch To result in the 1Ssuance moms 
minority report. The Committee's unprecedented minority 
report was issued supporting the DOD approach of adminis-— 
tratively controlling procurement through the Secretary of 


Defense and the ASPR instead of by statute. 


House, Amendments to the Armed Services Procurement 
Bey O21 1947. Repu. 164G,)p. "LO" 


U.S. . Congress, House, Armed Services Committee, 
Amendments to the Armed Services Procurement Act of 1947, 
Repo. 1656, Pt. 2 (Minority Report) to Accompany Hono o55-. 
Ovum Coleco Sess., 1962, ps 4. 
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the House passes i hyo 0 = eee ee core 
H.R. 5532 passed the House on June 7, 1962, by a vote of 
462 to O, but not without a memorable statement by Repre- 
sentative H. Allen Smith. Representative Smith was speaking 
about the section of the bill pertaining to downward price 
adjustments when defective pricing was discovered but that 


increases were not permitted: 


-. 


i has the effect of requiring thay 2] comeracmom a. 
foresight must be as precisely accurate as an auditor's 
hindsight, a state of perfection not attainable this 
Side of transmigation to a higher state of heavenly 
existence. 


it was Mr. Smith's view that fair dealing should permit 
profit increases as well as decreases. 

iol ols Greets, oni iwloe) “leah Ih I Mr. Hebert, the sponsor, 
revealed new GAO figures that showed that the ASPR require- 
iit or ObLalning certificates of cost or pricing dave ie. 


negotiation were not obtained by the Army or Navy in 121 of 


276 cases reviewed between January 1960 and June 1962.° The 


Pees rorce had learned its lessons well because in G&G Cases 


2 


that GAO reviewed there was 100 percent ASPR conformance. 


“US. Congress, House, Representative H. Allen 
Smith, speaking against the Amendment to the Armed Services 
Imeocurement Act of 1947, H.R. 5532, 87th Cong,., 2d sesom, 
June 7, 1962, Congressional Record, CVIII, 9968. 


=U. Se. General Accounting Office, Review of Extent 
me Which Military Procurement Agencies and PrincuCempnaetor. 


Have Obtained Certifications as to the Accuracy uameci- 


pleteness of Cost Data Used in Negotiation of Contract 
Prices, Report to Congress, B-125050, October 4, 1960 
(Washington, D.C.: Government Printing Office, 1960). 
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Ho Mr. Vinson'’s thinkinie this GAO reper mee owdielc Cam econ 
Gencion that incentive Conurachime Gevomdeamoece pil ec 
mescotiabting OPMSUPEriOTr BUECSSeSs Vaunerm marca Melour. yal le 
superior performance. It also proved that legislation was 
required and that administrative regulations were ineffec— 
tive because the Armed Services were not adhering to their 
ema ASPR regulations. 

The Senate and H.R. 5532.--Mr. Vinson followed 
H.R. 5532 to the Senate to preach its merits and to do all 
minis power to enSure the enactment of the amendmenG. ine 
Seetion of H.R. 5542 that was of special interest to 
Mr. Vinson was the section that dealt with full disclosure 
im negotiations and target price readjustment in incentive 
Gontracts. In order to see this section through into law 
Mee VinSon was willing to sacrifice the rest of the bill. 
femrelt Chat "if 16 1S a good regulation, it will be a g@00d 
law." 

Committee testimony.—--DOD continued its opposition 
Go H.R. 5542 principally because it was felt that the bill 
tae Climniniave incentive type contracting aS a procurement 
tool. Assistant Secretary of Defense (Installations and 
Logistics) Thomas D. Morris argued that the ASPR regulations 
were now being enforced and that the ASPR went beyond the 
proposals contained in H.R. 5542. He further advocated the 


ee Congress, Senate, Committee on Armed Services, 
Amendments to the Armed Services Procurement Act of 1947, 


Hearings Ouse. &. 5552, S7th Cone., 2d Sesar eallc2 pile 
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enactment of the ASPR resulaurens 17 Gee tccnmmivece continued 
to feel that a statute was necessary. 

GAO was placed in the enviadilewposiuren oi (bein Sole 
iemaraw Support from both DOD and Mr. Vanson eG esol -veok 
reports asserted that the failure of the Army and Navy to 
@emcin Contractor certifications may have Pesulvlcdeim aac 
femLract cosms and probably weakened Governmeme proiic 
imeeovery Chances. Hor this reason GAO and Congress felt that 
a statute was needed. Since some statute was to be enacted 
GAO sided with DOD in its reasoning that the legislation 
emould cover all negotiated contracts and not single ous 
miecnbive contracts. 

Mire Vinsen in his tCescimony before the senaue am 
Pervices Committee, was reluctant to abandon his position 
mio incentive contracts were the culprit that cost the 
Pemernumeny additional millions of dollars. He was of the 
belief that H.R. 5542 would close the incentive contracting 
ieepnoles and that broader coverage was not needed. 

Mr. Vinson felt that DOD and GAO were going too far with 
Geir recommendations for broader coverage.* 

Chairman Russell, of the Senate Armed Services Com- 
tieoee, finally convinced Mr. Vinson that the price aoreune 
eaacument of legislation to control Incentive Comtsacuenes 
mould be the broader Senate coverage Of all cen ae man mane 


mothing. Mr. Russell commented: ~") “ammo soins econ sie ea 


ui 2 


Ibid., pp. 42-44, TpstGls, 5 ee 22 
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any legislation that jususepplies (ome es iccntye cen 


tracts and drive everybody out of the incentive field to 


IL 


cost plus where we will really get rooked." The Senate 


desire for legislation was a direct result of the GAO blue- 
book reports of DOD noncompliance with the existing ASPR 


meeulations. 


Comparaison Of the uwo Roo. S20 Ume- nie malls 
period July 40 to August 6, 1962, representatives of DOD 


and GAO drafted a revised H.R. 5542 for the Senate Armed 
eemvices Committee. Section "g" of the House version oF 

me 11 1 Was revised to become Section “e” of the mew seas 
memsion. The House bill (section "ge") applied to incentive 
Mompracys Only and required: 


ies iat Conuracuor cCerjificd®cosG and yore imc dane 
beé accurate, complete, and current. 

foo Jhbag pie tava, be SUDiia Gued an) Mesoularaonm, 

Be That anvaudit will be made prior Go che applica 
tion of the profit-sharing formula to determine 
whether the costs used in negotiation were 
accurate, complete, and currenv. 

4. That if the figures were not accurate, complete, 
and current, the target price be reduced to the 
extent that the figures were not accurate. 

pee lian Only otter tneceaudiu and reduc Glonon ine 
Garget price, if required, would the protiit ternula 
be applied.@ 


The revised Senate version of the bill (see Appen- 


dix A) drew upon existing ASPR regulations and the testimony 


lipiad., p. 65. 


2.8... Congress, House, Representative Vinson, 
speaking on the Amendment to the Armed Services Procurement 
iet of 1947, H.R. 5542, Soth Cong: 2d secce, iUec 2a Oe, 


Cenereestela ll Record,» CV Pei 2>/- 
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ef GAO and DOD. In its final form the wimendiesat te wre 
Armed Services Procurement Act of 1947: 


1. Applied to all negotiated contracts. 

e. Required contractor cerGificatcomen sac Wied. 
complete, and current cost or priletmioa a toawen 
all contracts or subcontmacts foverm ecm ce- 

O2) FeErmiuted Price adjgusGmemiG a Geo eeaye 
increased by defective cost or pricing data. 

4, Permitted exceptions to the certification 
requitement. 

De Ueda not include the audit requirencne = prope id 
by a House, prior to profit formula Geter 
sO: 


tne Congressional attitude:—--the Views oie 
Senators and Representatives toward H.R. 5532, as a method 
of bringing truth to the negotiation table were, in general, 
meelrstic. lip, Hebert stated: 

Truth works wonders. All this section [sec."e") 
Requires 1S that the truth be made known at the time 
eo vercainine. (Who can abgect to vellinge Gne soma 
The argument about persons being penalized for what 
meey OO Nou know 15 plaan nonsense, “Whe truce is 
nothing more or less than what a contractor knows 
moem he opens his mouth. What he does not know, hie 
does not speak. 

1G was Mr. Vinson's view that if all facts known to the 
contractor were disclosed at negotiation and nothing was 
hidden there would be no problem and the contractor would 
receive his incentive profit. senator Symington perceived 
the issue to be "efficiency and intelligence" instead of 

“Us Se. Congress, House, Passage of Amendment to 

pened Services Procurement Act of 1947, HOR. 5552.5 U2 iia 
ma Netotiations Act, 87th Conge., ed sess., Ausust 2e-l-. 
Congressional Record, CVIII, 17920. 


“Senate, Hearings on H.R. 5552, Amene@memeo tom ele 
Armed Services Procurement Act of 1947, p. 57. 


?Tbid., p. 25. 
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Mintvegrity" and observed that a2 contraemep a men erred 
whether it be by design or by neglect. woul mon be re— 
warded.~ The principal point Here VS "eh eit eae cmb ac inom 
mexes an honest error in calculating his cost or pricing 
data and he thereby inflates his costs, he does not lose 
anything by a price reduction, but merely gives back to the 
Government its due. 

The GAO attitude.--GAO concurred in tie Taaly (te oes — 
inettiOn and purpose of the bill that Senator Syminetonm had 
Sev forth. GAO had long advocated that legislation and not 
mind strative regulation was reguired because resulbauwvou. 
Change too rapidly and are not easily enforced. In the 
memeber Of price reductions, GAO policy concernine cach 
contract standing on its own merits acted as a safeguard 
against a contractor “buying in" with low bids in ordér to 
obtain follow-on contracts with which to profit. This 
fpmeineiple also prevented the Government from assuming risk 
that the contractor was being paid to accept. 

With the right of price reduction a new question 
Emeoce Concerning the balancing out of individual items of 
meswu Or pricing data: The rieat to “oltsel” underprmeune 
with overpricing was held by GAO to be not allowed. ‘The | 
argument advanced by GAO was that the contractor was ina 
position of superior knowledge; it was data that he had 


prepared and certified and that the Government was not in 


ernie 26. 
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@ position to insure him against his jovsiemisvakco. Mine 
final argument presented was that for every error the 
Government found the contractor could fine@meny ore pecalse 
mime contractor had more time and personne with a mere 
intimate knowledge of the contract. 

ine Andustry attitudes = lndve tic Wao eu se ibe 
larly favorable toward the amendments Proposed Dy ElGacr mem 
Ghe H.R. 5542's. The principal question that industry had 
was that the term "data" was not defined and that they could 
not distinguish between actual and estimated costs. There 
was also a fear that innocent mistakes would be penalized 
and that offsets would not be permitted. 

In general, the industry position was that the pro- 
posed amendment would discourage incentive contracting, would 
amemiecu Inmmocent otfenders to» possible criminal presecumiccd. 
Pema demand a “perfection of data impossible to achieve,” 
was completely one-sided and unfair, would subject the con- 
Weoetors to risks of indefinite duration for downward price 
Pevisions, and, similarly, would put a lingering statutory 
pound On their accounting statements.* 

senate passes H.R. 5542.--On August 24, 1962, without 
fieepate, H.R. 55432 passed the Senate.* Five days later, on 


August 28, the House passed the bill which became law on 


ltpia., pp. 95,1103. 


“link. Congress, Senate, Passage of Amendment to 
Armed Services Procurement Act of 1947, HeReweoo-. crue 
im. Negotiations Act, S7th Cone., ed Sess se huetepe2>.o-. 
Congressional Record, CVilI, 17451. 
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september 10, neo. 


Between the passing of the law and its 
effective date, December 1, 1962, DODGme weed ue “Aceh eco 
reflect the requirements of this Truth in Negotiations Act. 


Since 1962 all other Government agencies have become subject 


to the Law. 
Revisions to the Act 


First attempt | 

After the Truth in Negotiations Act had been law Tor 
erent months, Representative Hebert, the author of H.R? 5522; 
iMeroduced H.R. 7909 with four proposed changes to the Acu. 
Mr. Hebert's amendments would (1) ensure that pricing data 
Peer icaves would not be required on contracts less Ghan 
$100,000, (2) permit offsets of over— and underpricing due 
fomimaccuraue, incomplete or noncurrent cost data in order 
to balance out price adjustments but not to increase the 
mepal price, (4) authorize contract price adjustment only 
if the contractor had knowledge of the deceptive data that 
were certified, and (4) prohibit,-rather than leave discre- 
tionary, the use of certificates when the negotiated price 
1s based on competition, established catalog or market 


EE 
iomeice . 


House, Passage of Amendment, Congrescioucs 
mecord, CVITI, 17920. 


“Roback, "Truth in Negotiating." 





Rebuttal 
Both GAO and DOD were opposed to all of Mr. Hebert's 
proposals.* Specifically, the arguments against H.R. 7909 
were: 
1. $100,000 floor.--Proposed $100,000 floor on certifi- 
@aGbbon requests stressed that: 

a. Nothing in legislative histomy Showedw cence .— 
Sional intent to prevent administrative 
1glere | Wabiay=VlspaMeise eal Iisis Sieve Veunke Oia ers) 

De A Statutory vrohibitien would serivoule eae 
the negotiation of reasonable prices. 

ec. Overoricing of many small Conurac te loa 
as costly aS overpricing a few Contractoeo cm 
$100,000. 

e. Offsets.--This amendment was dismissed as not being 
in the best interest of the Government because: 

ae tG would place user Goyer nm Chip ii giles © le menn 
insurer of the contractor who submitted the 
low bid, especially if the contractor knew 
it was low. 

bd. It would encourage buying-in. 

@-5 WGywould nou vemwelizes Wicucomleac pee meme 
certified Cost OF Pricing daa tare inaccumaver 
incomplete or noncurrent since the Government 
Ie COnpet cmon ly Mb lemon eG Mice 

4. Honest mistake.--The proposal to recognize the 
honest mistake as against the dishonest mistake can be 
argued with the same responses used against offsets. Addi- 
ieonalily, it can be pointed oul that the price adjustmens 
(downward) is not punitive and the findings are not of 
Contractor guilt, but, rather, of fault in the data sub 


mitted. The mistakes are corrected by the price adjustment 


moetmer the Contractor Is annocent of “knowledee crane. 


ence 








Oe, 
A dishonest mistake can be handled by criminal and civil 
fraud statutes. The purpose of the Truth in Negotiations 
Het was to control defective pricing Gata meres Gace col 
tractor had the responsibility for submitting correct data.* 
If the Government had to prove whether a mistake was 
Mhonest" or "dishonest," the requirement would effectively 
miitiy the law. 

4. Mandatory certificate exemption.--GAO and DOD 
desired to retain the administrative flexibility of the 
existing law. It was felt that in special situations even 
though the price was based on competition or established 
catalog or market price there might be a need to request 
Cost or pricing data certifications to protect the 
Government. 


Mr. Hebert's proposed amendment to the Armed 


mervices Procurement Act was defeated. 


the Law is amended 

DOD, in November of 1967,.issued Defense Procure- 
Meny Circular (DPC) number 57 to administratively revise 
certain sections of the ASPR. One of the revisions was the 
iiserbion, in noncompetetive fixed-price and cost type 
Peovracts, OL a Clause TO permiy the postaward) aucapeci 


lelmer B. Staats, Comptroller General of the United 


ptaves, “The Truth in Negotiations Act in Petepecrryce. 

The Truth in Negotiations Act. . . A MAPI Symposium (Wash- 
aneton, D,C.: Machinery and Allied Products tnevi vive amd 
Council for Technological Advancement, 1969), p. 8. 
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eontractor data vwpon Whilen Geliance wap seeo or oie 
proposal submission.~ 

In March 1968, the House Specaateivesticetions ais. 
committee opened hearings on two identical bills--H.R. 10573 
and H.R. 14100--introduced by Representatives Minshall and 
Whalen respectively, on the subject of postaward audits.* 
ite was Mr. Minshall's intention to save “bil’agons or vdeience 
G@eblars” by the enactment of his bill "that Peer guarantee 
emerulti—-ftiledged post audit, by the Department of Detence eo 
meme tinancial records of defense contractors and Suseon- 
tractors to determine whether the Government is being 
overcharged. "7 Mr. Minshall remarked that DOD had issued 
auditing procedures Mmuch an liane wath the incvemG. sor wane 
bill but that his long experience in dealing with the 
military had warned him that such regulations are "subject 
femchance, misintberpretation or oversight." Both GAG amd 


DOD acknowledged the need for postaward audits although DOD 


“U8 - Vepartment of Detense, Defense Procuremens 
Circular Number 57 (Washington, D.C.: Government Printing 
Mitce, 1967), pp. 4, 6. 

c 


U.S., Congress, House, Armed Services Committee. 


Truth in Negotiations (H.R. 105743), Hearings before a Subcom- 


mittee for Special Investigations, House of Representatives, 
petun Cong., ed sess., 1968), p. 7567. 
?Tbid., p. 7569. 


ioeence Frocurement Carveular Nowes7. 


House, Hearings on H.R. 10573, [rupees o rm. 
SeLons, De 7560, 
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would have been content with the Defenses uecurencny 
Circular 57 administrative implementation rather than an 
amendment to Public Law B79 6Se.- 

Mr. Minshall's H.R. 10574 (see Appendix B) was 
favorably reported out of Committee without amendment by 
both the Senate Armed Services Committee and the House 
ppecial Investigations Subcommittee. H.R. Os7 5 jseliseecl awlare 
House on May 6, 1968, and the Senate on September IS EO See 


it was approved on September 25, 1968. 


ASPR changes 


The administrative regulations implementing the 
enon in Negotiations Act have not been as free from change 
as the Public Law itself. The ASPR and the other Govern- 
mental regulations that spell out procurement policy have 
Beem Changed to keep pace with Board of Contract Appeals 
decisions and GAO interpretations. The decisions and their 


effects will be discussed in detail in Chapter III. 


summary 
ihe Trugh a Wesouiaciens Acuowas then resvi uses 


mor years Of legislative hearings, three proposed bila: 
numerous GAO blue—-book reports, and hours of DOD, GAO, sal 
industry testimony. What Representative Carl Vinson 
initiated as a means of controlling incentive contracting 
ended as legislation to control all Negotiated type 


eontvracts in excess of $100,000. 


Itpid., p. 7590. 
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The enacted Truth in NegotiationseAcG was acceptapie 
to both GAO and DOD even though the former had fully sup- 
morted the “incentive contract only” apemeccmeal Wir 2 Video 
Congress appeared content with the legislation, and 
Mr. Vinson was reconciled to the broader coverage afforded 
ie the revised H.R. 5532. 

Opposition to the Truth in Negotiations Act has 
been centered principally on two points which have been 
eetecussed: (1) the “honest” mistake of the contractor in 
his certified cost or pricing data, and (2) offsets of over 
and underpricing to balance out price adjustments. Coniusion 
has also arisen because of the GAO interpretation of the 
mmbems OL the Act, especially on the latter point. 

The advocates of PL 87-654 point out the legal 
concept upon which the law is based: 

MiatceLy is Unjust Co allow one who has made a mis- 
Geprescm@tation, even innocently, to retain thew euiae. 
of a bargain induced by such representation. 

GAO believes that the Act provides a practical soln 
tion to the Government's problem of how to obtain fair 
prices where the normal economic market forces do not 
prevail.< Ths view OF Ghe AcG 1S now held by andes 


meeovated by a spokesman for industry, the Senior Vice 


tRobert F, Keller, "The Role of the General 
Accounting Office in the Enactment and Implementation of 
Public Law 87-654--The Truth in Negotiations Act," The 
Federal Accountant, XVIII (March, 1969), 87. —— 


“Thid., le OO. 





ao 
President of the Machinery and Allied Products Institute: 


'. . . the Truth in Negotiations Law 12 5bade.. Docu 


: rae 
Peonomics., and unsound precwmemenys police 


Icharies i. Derr, sénior Vice Preece cnet cheba et.) 
eon liied Products Instituge, “An Indivsiiey syle) oe 
Truth in Negotiations Act," The Truth in Negotiations Act 
mee MAPL Symposium (Washington, D.Cl:” Machinery and 
Pied Products Institute and Council for Technotociea 
Advancement, 1969), p. 25. 





CHAPTER Lil 
IMPLEMENTATION 


Introduction 

The purpose of Chapter II1 is to discuss the various 
ASPR provisions implementing PL 87-654 as well as the impor- 
mim, Armed Services Board of Contract Appeals ceeteieme 
interpreting the Public Law. Government and industry imple- 
menting problems and a review of terms of the art that 
Surround the Act will be presented along with a review of 
the steps being taken to improve implementation. The various 
Om@olicabions utilized by Government and industry to impolemenue 
mierruclt, and maintain proficiency in the area of Government 
Semvracting will begin the presentation. 

Unlike most laws passed by Congress, which are 
quietly administered after an initial breaking-in period, 
the Truth in Negotiations Act has been a Source of continuous 
conflict. The basic idea of the Act is simple: the Govern- 
ment wants to know what the contractor knows or should know 
about the proposed costs. With an exchange of cost or 
pricing data knowledge both parties should be on an equal 
footing in the negotiation of a fair and equitable contract 
when competition or a market place is not available to set 


tne price. Wndustry complains that the imporvenu acpccus on 


vn 
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the Act are still uncertaim end unde ieee six years. 
Gilbert Cuneo, a government contract lawyer of renown, 
Gontends that many of industry's problems stem irom tie 
constantly changing implementation regulations of the Act 


weeoct forth in the ASPR, 


Procurement Regulations 


Government publications 

Although the Truth in Negotiations Act was initiated 
mmmcipally tor the control of DOD and its defense comiraci—. 
the Act has subsequently been incorporated into the regula- 
tions of all other governmental agencies. The DOD contract- 
ing regulation, ASPR, promulgates the procurement policies 
and procedures established by the Armed Services Procurement 
Act of 1947 and its amendments. The ASPR is issued, at the 
direction of the Secretary of Defense, by the Assistant 
Beemetary of Defense (Installations and Logistics) with the 
advice and recommendations of the ASPR Committee.* 

Between published changes to the ASPR, revisions 
are issued in the form of Defense Procurement Circulars (DPC) 

1Gilbert A. Cuneo, "The Practical Impact of Public 
Law 87-653 (Truth in Negotiations Act) on Primes and Sub- 
@entractors," The Federal Accountant, XVIII (March, 1969, 
pea lO9. Sa eS 

“The ASPR Committee is composed of ten members: 
two from each service's Assistant Secretary of Defense (I&L), 


an Assistant Secretary of Defense (Procurement) from each 
Bervice, and the Director of the Defense Supple oem. 
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which remain in effect until incorporated into the manual. 
Additionally, policies, precedures, an@ye ew. eres orm wom 
are promulgated by DOD Directives, Instructions, and Manuals. 
The ASPR 1s designed Go achiev cmicser mmm Uiee@am dae, 
iBmroughnouc DOD as to policies and procedimesg oe - 11 rn. 
procurement of supplies and services. The ASPR is presently 
being implemented by: 
Deparment. Cl Tine wArmy 
Department of the Navy 
Peparemeny Ot ties sim Horce 
Pefensewsupply Agency 
Corps of Engineers. 
ligusury media 
In an attempt to keep abreast of the ASPR and its 
@m@enees, there have been instituted several Gommercial publi— 
merous, The publications are in the form of trade associ 
feeon memorandums, bulletins, and books. Two Prominémie reac 
feoeocliabions are: 
me Machinery and Allied Predmets Institube Cir 
Memo Oune ill ener lh Co MmmMehlCe 1c al shOwane eMme mine 
2. Aerospace Industries Association. 
Other organizations, such as the Bureau of National Affairs 
(Federal Contract Report), Federal Publications, Inc. (The’ 
Government Contractor, Communique and Briefing Papers), and 
Commerce Clearing House (Government Contracts Guide and 
Government Contract Reports), publish well-known organs that 


report on the Washington procurement scene and provide 


studies and comments on current events affecting Government 


lcommerce Clearing House, 1968 Government Contracts 
GUEnGlen rp cic smo. 





nd 


procurement and contracting. The Amerucam Bar ASSociation’s 
Public Contract Law Section, the Federal Geverumens 2ccoun— 
tants Association, and the National Contracts Management 
MSsociation are professional organizations whay are alse in-— 
volved with Government contracting and publish journals on 


ae SUDJECU. 


inverprevaylon on pulle mia - 


Pempetitive process 


The terms "adequate price competition" and "“estab- 
Wished catalog or market price of commercial items sold in 
suescbanvtial quantities to the general public” are terms of 
toe art which have been precisely defined in ASPR.© Thies: 
eonstitute exceptions to the general requirement for the 
fomuractor'’s Submission of coSt or pricing data, aS redquamed 
by PL 87-654, in negotiated procurements. If the following 
Criteria exist, then competition exists and an adequate 
price based on this competition exists: 


Mn Seateotiers are Solicited and (1) au leaguers 
responsible offerors (ii) who can satisfy the pur- 
chasers (e.g., the Government's) requirements (iii) 
independently contend for a contract to be awarded 

to the responsive and responsible offeror submitting 
the lowest evaluated price (iv) by submitting priced 
offers responsive to the expressed requirements of 
the solicitation. Whether there is price competition 
for a given procurement iS a matter of judgement to 


Ite Bureau of National Affairs, Inc., 1231 25th 


pureet, N.Wo, Washington, D.C. 20047; and The Ge eraieme 
Contractor, Federal Publications, Ines, 4725 ewe] oe oe 
Washington, D.C. 20046. 


SASPR, par. 3-807.1. 
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be baSed on e€valUvaGron eG! whether eawaeweeie 161 ee oie 
conditions (i) throueh (iv) is sapien 


Where competition iS possible, price becomes the main 
consideration. Contracting officers rely on competition to 
establish the reasonableness of prices and then make awards 
to the lowest responsible bidder. Purchasing in a competi- 
tive market iS not always possible. For example, during 
fiscal year 1968 the Navy Department experienced 4.7 million 
iisocurement actions, 99.7 percent of which were less than 
$100,000. The other .4% percent of the procurement actions 
mecounted for 3% percent of the total procurement dollar 
peaperiditbures. Uollarwise, 95.7 percent of Navy's 
$12,7436,931,000 were competitive buys and 64.4 percent non- 
competitive (45.8 percent of the total expenditures were on 
one-source solicibations).— In these cases, reasonableness 
ittiwmeoe evaluated by means of either price analysis omieeey 
analysis techniques. 

When there is adequate price competition, cost or 
Pmeerne data Shall not be requested trom the offeror resauc. 
Meoe Of the dollar amount involved. ? As a general rule, cost 
or pricing data should not be requested when it has been 
determined that proposed "prices are" or are “based on" 


established catalog or market prices of commercial items sold 


eTieniae 


2 Soe Department of the Navy, Headquarters Naval 
Material Command, Survey of Procurement Statistics (NAVMAT 
P-4200), June, 1Q68 po 10. 26 


2 ASPR, pare >-oO72o ce )s 
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in substantial quantities to the general public. Tie <ex i S= 
jence of a catalog in 1tseli 16 nol Siete oor ero Ge 
fact that an item is called “commercial” an indication that 
the price is reasonable. Quantity purchased, monopoly, and 
MemopsOny can influence the reasonableness more pmrce. 

IG aS essential that contracting sont Wecr seeeeee 
eames orm Of eCvaluation of contracuor SUD Tl Ged pie eee 
Smdier FTO ensure price reasonableness. MThe method of analysis 
and the depth to which it is utilized depend upon the antici- 
pated cost of the contract, the competitive situation, the 


"Should cost," and the price source. 


Price analysis 


Price analysis is defined by ASPR as the procecemem 
examining and evaluating a prospective price without the 
eyvolvation of the separate cost elements and profit of ee 
individual prospective supplier whose price is being evalu- 
ated.? This type of analysis is the least expensive in terms 
em time and money for both the Government and the Dardidiene 


alike. Price analysis may be performed in various ways: 


MecrLece QuoGaulLon comparison. 

Peel Or eqQuOul LOM eConparisel. 

4. Use of a rough yardstick (i.e., dollars per pound 
or dollars per horsepower). 

4, Comparison of proposed price with independently 


Cevie len cemme Os bec .s Ul Mctmoer 


 Tbid. 


“Reasonable expectation [rom past experience. incpec— 
tion and common sense as to what the item "should cost" as 
eeatnse Ue Current price Charged. 


SASPR, par. 3-807.2. tThid,. 








D8: 
If this analysis does not substantiate the bidder's quote, 


or the quote is deemed unreasonable, then cost analysis is 


ieogu red , 


Cost analysis 

Cost analysis, as distinguished from price analysis, 
is the process of projecting the effect of cost breakdown 
data (cost or pricing data) secured from the CONT Fac lene sen 
eupcontractor in order to determine its effect on thevaueved 
fee, LO be considered in this analysis are the eiieceve we: 
euch cost factors as: 
Me the- necessity 10r certaim Coss. 
Reasonableness of amounts. 
Basis for allocation of overhead costs. 


. Appropriateness of the allocations of particular 
overhead costs to the proposed contract. 


FOND 


eee Or pricing data 
Public Law 87-654 stipulates that Government con- 
mercuing Officers “shall require the contractor to SubmuG 
mmwricving coSt or pricing data and to certify, by use oF 
the certificate set forth in ASPR 4-807.4 [see Appendix C], 
that, to the best of his knowledge and belief, the cost or 
pricing data he suomitted was accurate, complete and 
eumerent . . ie Appendix C contains ASPR paragraphs 
pee) /.5 through $.807-5, which are pertinent to Pl 27-357. 
The cost or pricing data submitted and Cerammied 


by the contractor includes all verifiable facys@. etm. 


‘commerce Clearing House, 1968 Government Contracts 
Gurde. Bate Joo. 


aun 3-307. 3. 





pak 
up to the time of the contract price agreement that prudent 


buyers and sellers would reasonably ecxpeeerom at Wience saie 


1 The certificate does not cover esti- 


price negotiations. 
mates but does apply to the data upon which the contractor 
bases his estimates of the cost of contract performance. 
moor 2 liberal interpretation of the ACG, anductryeieccis 
that the only way to comply is to present a "carload" of data 
to the contracting officer. Defense Procurement Cae bal 2ue Moo. 
with its sample data submission and completed DOD Contract 
Eeveines Proposal (DD Form 633), was a Government eiforpsgo 
elarify the ASPR data subinise kon requirements. This was not 
a revision of regulations or procedures, but simply a restate— 
ment of previously intended but incorrectly interpreted ASPR 
language--in other words, a training tool. 

The sample data contained in the DPC 55 is pointed 
to by industry as an example of the quantity and detail of 
data necessary to satisfy the Government. The DPC sample 
DD Form 644 consists of an actual eight-page Contract Pricing 
Proposal submission for the relatively "Simple" procurement 
of a product that required the mixing of six purchased com- 
modities. < If eight pages of detail are required for cone 
eemiccedliy “Simple” propoSal, it 1S argued by indWwsbry | 
that the quantity of data required for a complex weapons 


System proposal can reach carload size. 


ltpid. The underlined words are words of limita- 
fiom whicm Gefinitize the broad wordings Gil wsmemmen. 


28, Department of Defense, Defense Procurement 
Circular No. 55 (Washington, D.C.: Government Printing 


Office, 1967). 
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Industry contends thaG ASPR pilec] Sone burdca ser 
deciding what data are of significance for submission to 
the pone tine orricen entirely on the weunmteector. Ideally. 
imei he contracting of tices would specify the data he desires 
men the contractor could £UlTill his respenetowicy se by 
Submitting that which was specified.- TRENCOM Giese tana 
@mercer, on the other hand, cannot rely Solelysupometiec 
contractor's submission and certification but must seek 
substitutes for the examination and analysis of the pro- 
posal.* Preaward audits as well as the utilization of other 
sources of data must be relied upon to ensure adequate data 
submissions.” Both parties MuUSt be aclive--the comimacien 
in selecting the data he uses in compiling the proposal, 


and the contracting officer in testing the data. 


Dereeuime COSb Ot Jeracing lava 


wee me em ee eee ee ee ee 


ASPR requires that the data submitted in support of 
a Contract Price Proposal (DD Form 634) and certified by 
ime. contractor to be “all data that might reasonably aitect 
the price negotiations .. . [must] be accurate, complete 
and current" as of the date when price negotiations were 
concluded and the contract price agreed ea It, by vaca 

IMerritt -H. Steger, "Some Aspects of PL 87-654--The 
Truth in Negotiations Act," Speech given at Federal Bar 


Association Briefing Conference on Government Contracts, 
Philadelphia, March 4, 1968. 


SNS) eae) ASO Pe 


?Tbid., par. 3-807.2(c)(3). 


“tpid., war. 5-O0/. >. 





DD) 
or other means, it is dige@overed that Waemeerotticd daca 
mere inaccurate, incomplete. or MONnC UPiem me cumceete eS oc ind 
gm inflated contract price, the Govertime niece ui cine 
eeeeeuction in the contracts price, In fisted wie — 
ingoe CONtUracus this reduction anelvudes Qupeowiee eyo. 
Woe 1n COSt-type and incentive=Uype Comtrade pei ew reeue 
immer 1S 1m price, profit fee, and/or reimburcablesceauce 
iis right to a price reduction is a contractual rigig 
pemcained ian the clauses section of the contract.~ rhe 
Government also contends that as a matter of fairness any 
memes increase due to defective cost’ or pricing dapasa- 
tmearned; therefore, the contractor 18 not ecntitiedsige 
iMeep Lt. 

Tre procedure for Government implementation ieee 
Pmective Pricing Clause 1s for the contracting offlcenepe 
attempt to negotiate the amount of the reduction. "iae 
Seeoracting officer's final decision, if not acceptable Wwe 
miencOntractor, is appealable to a Board of Contract 
Appeals, the Comptroller General and the Court of Claims. 

Armed Services Board of Contract 
EDOco lS Veeco lone 

There have been nine Sigenificant Board o1sComemae. 
Appeals (BCA) eee ons that affect the implementation of 
the Truth in Negotiations Act; all have been made by the 
mrmed services Board of Contract Appeals (AsSkG ys. 


‘Tbid., par. 7-104.15. 
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Honeywell, Inc. (ASBCA Nos. 12168 S216 or eend 
12170), November 25, 1967. 

Bell and Howell Company (ASBCA No. 11999), 
April 15, 1968. 

Aerojet-General Corporation (ASBCA No. 12264), 
April 29, 1969. 


1. American Bosch Arma Corporaticonm@anes Now 1Os05)- 
December 17, 1965. 

2. FMC Corporation (ASBCA Nos. 10095 and 11113), 
Maneh- 5... 966 

4.  Wefense Electronics = 45B8CA Novela alee 
1966. 

4. Lockheed Aircraft Corporation (ASBCA No. 10453), 
Bay Whee GSiever 

5. Cutler-Hammer, Inc. (ASBCA No. 10900), June 28, 
1967. 

6. Sparton Corporation CASBCA Nol 11 4e70nee veto 
oGe7., 

7 

8 

S, 


teem Ol these cases will be briefly outlined and the wiske. 


decision will be presented. 


iitmesAmerican Bosch Arma 


Corporation Case 
The first decision issued by the ASBCA under the 


Defective Pricing Data clause is American Bosch Arma Corpora- 
Gaon (ABA). The case arose on an appeal from a contracting 
omlcer'’S finding that the target price of a fixed-price 
incentive contract was overstated by $185,831, resulting in 
unwarranted profits of $45,529. The excess profits were 
ai@jiemsrO the contractor's "failure to disclose" during coma ac. 
fmmeece Nnerotlations the current cost information thaw was 
measonably available. The principal cost data involved were 
"Navailable purchased parts prices" for about seventy-five 


diitiferent items, 


In ruling on whether or not the fovernmenuswasc 


entitled to a reduction of the contract price of $45,529 





oe: 
pursuant to the pre-Pl 87-655 Equitableverrce Reduction 
elause in the contract, the Board had Syemweem so Crips ern 
the entire cost disclosure obligation and the DOD program 
of implementation. 
the Board held in this Price Reduc tiene we. 

I the contractor cértification requtrenicn meaip red an 
obligation to furnish data which would show that cost esti- 
Meebes Ol Maberials, although correct on May 41, 1960, ie 1S 
Goo high as of September 28, 1960, when the contract price 
was negotiated. 

e. Pricing data from vendor quotations dated subsequent 
GO one month prior to negotiations were not reasonably 
wee vable for the negotiations. 

4. Any purchase orders or vendor quotes that could be 
Mmmm trom examination of records, made available to Air 
Force auditors who examined them during audit, was considered 
eamec osed Go the Government. 

4, Pricing data are “significant" if they would have 
any Significant effect for their intended purpose, which was 
as an aid in negotiating a fair and reasonable price. Sig- 
nificance cannot be determined as a percentage of the Norra 
Piece. tt Should be noted that the reduction in cosG oT | 
$20,746 amounted to approximately .14 per cent of the 
Crieinal target cost. 

5. The Government has the burden of proof regarding 


Wee wCmhecG Or tOndi SClOSUFE Ob Pricins daua- 
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6. In the absence of more specific evidence tending to 
Show what effect the nondisclosure of pricing data had on 
the negotiated price, the "natural and probable consequence" 
of the nondisclosure should be adopted as representing its 
effect. The record showed the Government relied on and 
utilized the pricing data submitted by the company. 

%. ‘The Government was entitled to a price reduction or 
approximately $5,500 which is based on target profit jolts: 


the incentive profit. 


mies tMC Corporation Case 

The next case decided by the Board was the FMC 
Corporation (FMC). In this case, the Government contended 
that the contractor's firm-fixed-price contract should be 
reduced by a sum of approximately $400,000 pursuant to the 
eee 37-65% Equitable Price Reduction clause in the 
meeeeb contract. The grounds for the claim were based on 
emeelleged failure to disclose: 
- Certain vendor quotes. 
- information pertinent to the scrap recovery price 
of aluminum. 
On-going experimentation which later affected a 
make-or-buy decision. 


» «A "credit" for savings resulting from the suecee.— 
ful experimentation. 


fo XN 


The Board held: 
1. The method of negotiation--agreement on total price 
or agreement on subsidiary cost--isS immaterial to the effec- 
tiveness of the "defective pricing" clause in a firm-fixed- 


prLee COntracy. 





By 

2. The method of negotiation may Decemessieniticant 
in determining whether the Government did in fact rely upon 
the data furnished or would have relied upon absent data in 
ifeaching aereement on price: 

4. Continuation of previously Unsvcee camer in 
weulon On manufacturing methods does not coneviyuuewcocy 
and pricing data which should have been disclosed in negoti- 
auions. Such experimentation should particularly NC Ge ic 
included when negotiations look to a firm-fixed-price 
eemeract, 

4, significance of data is equivalent to its capability 
of being used for its intended purpose. 

5. Scrap aluminum price data not disclosed was not 
Significant because it would not have any practical effect 


Sreeiceotviation of either the price or contract type. 


iene vetense BKlectronics, 


linony Case 


Of Signittcance, Defense Electronics, ige ieee. 





first decision under clauses established pursuant to PL 87- 
654. The case involves an appeal from a contracting 
Ofiicer's decision that data not disclosed during the 
negotiation of a price adjustment for a change order to a 
Dixed-—price supply contract, an advertised bid yomimacmed: 
had led to an inflated contract price in the sum of 
approximately $400,000. The principal Government claim 
involved a failure to disclose data pertinent to @ sub— 


compnmace Or Key purchased parus. 
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The pivotal issue in the case was whether the Gov-— 
ernment could show the nondisclosure Of@data caused any 
macreoase in the negotiated price. 
[Mave “Istevebeche lale lel 

P. wor the Government Go have any Vato ae aig. © 
be established (i) that the contractor furnished inaccurate, 
micomplete or noncurrent pricing data, (11) that the 
meerccurave, incomplete or noncurrent pricing ice aysi Uiisiexel © 16h 
price to be increased, and (iii) the dollar amount by which 
Ween price was increased as a result thereof. Tne Governmena 
has the burden of proving every element in the chain of 
proof necessary to substantiate its claim.\ The Government 
did not sustain this mandatory burden of proof and the 
contracting officer's decision was reversed. 

©. When the contractor made data available to the 
portor Lor his use in auditing the proposal, that was 
Strficient furnishing of data, and the contractor was under 
femoolisarion to furnish to the contracuing officer, per= 
fomaully, data nob requested by him whach had already been 
made available to the auditor and which had been used and 
@ereerred FCO in the audit report. 

Se A clear distinction Ss drawn between “fact! sand 
eyodement. " | 

4, While the company failed to disclose significant 
pricing data, the Government has not sustained the burden 
ol previns etheds the nondisclosure caused any inere2scera 


C 1e1k eS 
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Tne Lockheed Case 
The appeal in this case was filed in the name of the 
meime contractor for Midwestern Instrugen slice cnc Uil 
eontractor whose pricing data were the basis .cr fhe dispute. 
Hie principal issue of the case was an alleged failure of 
mee Subcontractor to disclose certain Costugaua comee is ne 
Material and direct labor costs, with a claim of over 
$200,000 involved. Verification of the subcontractor's 
proposal first submitted in February, 1962, included the 
fellowing: 
1. <A price analysis conducted by the prime at the 
Subcontractor's facilities on May 15 and Womele2 
2. The Air Force conducted its own price review in 
September, 1962. 
oe) tn the fall of 1964, GAO reviewed the subcontracw. 
The Board held: 
imeeelne subcontractor should have disclosed thatwnr: 
excess of 90 percent of the materials needed had already 
een purchased and Significant reductions in material coasts 
were experienced. The gesture allegedly made that all 
m@ecords were available was practically meaningless absens 
any inkling that specific significant data were in reality 
imeocht and available. In ABA there was actual AEE] Gist, 
Eemunic auditor in fact physically examined thie recenrge and 
reported the results of the examination. In this appeal 
the Government auditors did not physically examine the 
purchase orders, and the pricing data made available were 


MoOmroolpmebowor CUrrent. 
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eo. The Government is bound by its examination of the 
limited records because there was disclosure vo that 
extent. 

4. Witheonly 5 percent of labor cos @iicimewed une 
Peeocorical or factual data regarding the Pabor fate are 
P@omminimal as a basis for a violatiom of Umerdeicovige 
pracineg clause. The rate advanced by the subeontracvor was 
projective and was not, nor was it intended to be, factual 
in nature. 

4. "Offsetting" royalty and development cost items 
Here Only remotely related to the material costs in aseue, 
tiesecquatable reduction permitted under the defective 
Precing clause iS intended to cover solely the cost items 
concerning which pricing data were defective. To permit 
Meera ced offsets would be tantamount to repricing the 


encire contract. 


The Cutler—Hammer Case 

The appeal in this case involved a fixed-price- 
incentive-fee (FPIF) type contract containing the March 
mee) “Price Reduction for Defective Cost or Pricing Data" 
(defective pricing) clause, which contains a reference to. 
Me@ecertuiticavion requirement bub does not provides on 
Pequity' in the price reduction. As in Lockheed gga sonar 
imvolvyed was Of Sisniticance, 

The significant issues involving Pl 67-22 ere 


ittev, wieumer the contracvuor Could O11S5CU "Cee meee ol. 
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of cost understatement against errors which served to over- 
State the contract price andy Second (ammeter 
the prime contractor to disclose a quotation for a component 
which was significantly lower than the quotation actually 
used in negotiations. 

IMee creveliatel Welsnlror- 

i. Offsetting omissions in mabverial pricins aeeeeee 
masbance due to the improper extrapolation of Taner 
are not available for offset. PL 87-654 was intended solely 
as a vehicle for recoupment by the Government of ovéerpricing. 

2. A Significantly lower bid from an unproven emean 
not disclosed to the Government, was far from being data 
Moon which a firm price reduction would have been reached: 
fee this information was significant from the standpoimt of 
@merall contract negotiation. 

4. The burden on the Government of proving the causal 
melabionship between Significant, nondisclosed, pricing 
data and the resulting price reduction is not intended to 


be an “unreasonably heavy" one. 


The Sparton Case 


fre contracting officer under two Navy Conimace, 
had determined in accordance with the terms of the Defec- 
tive Pricing clauses that Sparton Corporation owed the 
Government approximately $2.4 million on the grounds that 


Sparton had furnished pricing data which 1G) kKueweo 
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reasonably should have known were false and misleading, and 


that it had 
Nails 

ioe ae 
lore OL the 
information 
fecords and 
should have 
fiestecad the 


eee The 


failed to disébose other si wee awed ee 

Board held: 

Material Price Analysis (MPA) submitted in sup- 
contractor's price proposalecamr tose n one o. 
that was correctly available am pieovecm 1a. tore. 
from his engineers; therefore. wun we @ eee ome 
known that the MPA was erroneous and COwusr 
Government. 


"defective pricing" clause is not designed to 


Se rect errors that result from approved contract emangece 


ime voake effect under contract award. 


4. A price overstatement and quantity understatement 


meseconsidered not to be a false statement nor in conte: 


With previous decisions relating to offsets. 


4. Whether the price has been overstated or the Gov- 


ernment has 


been misled 1s not to be determined soleil an 


the basis of the MPA. Other evidence such as DD Form 64% 


and working 


papers must also be considered. 


5. Vendor quotes must be disclosed to the Government 


ieee uhey can 


"reasonably be expected to have a significant 


bearing on costs under the proposed contract." Unvorden 


to establish contractor liability the Government must 


establish that at the time the data are submitted the 


eontcractor did not intend to do business With thew gem. 


Jisted in his proposal but with the low-cost vendor. 
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iemoywell, Inc... Cage 

This case involves an appeal of the Government s 
elaim that Honeywell, as a subeontractem ie owmeetce sd ca saic 
misrepresented cost data in price negotiations and thereby 
had overcharged the prime Government contractor. The prime 
eemuractor had assigned to the United States such claim. 
foe might have against the subcontractor for mmcrepre— 
Sembavion or concealment of cost or pricing jae Theres Ore. 
Mom@eywell, the subcontractor, haS no privity with tie 
Government and thus no standing before the Board. 

The Board held: 

i However effective and valuable to the sub@enimac en 
Ghe opportunity to participate in or secure from the prime 
contractor the latter's right of appeal may be, it is 
difficult to view that opportunity as an independent right 
eecne Subcontractor. 

e. Even if the Board had authority under some circum-— 
meances to nullify this type of appeal right assignment on 
ime erounds that it is unauthorized (a question which the 
Board expressly did not decide), such authority may not be 
emercised at the insistence of a Subcontractor that has 
entered into no agreement with the Government or the prime 
wemLrac tor Pane eHenate the Armed Services Board of 


Contract Appeals as the referee for contract disp = 
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bell and Howell 
Company Case 


An initial fuze order was negotiated on a fixed- 
price incentive contract which was subsequently modified 
fteaeeon additional quantity. The contractwiaet ev lscedeand 
beeane a firm fixed-price contract. The Govermicen, con 
tended that at the time of the modification the contractor 
had possession of six low subcontractor bids which were not 
disclosed. Bell and Howell contended that at the time of 
Pomeract negsovLiation there were valid reasons now te place 
wae orders with the six vendors and that this information 
had been orally passed to Government representatives. 

liticmoeane Hella: 

im The six low quotes, not disclosed to the Govermien. 
aeons Nesotiation of a contract modification, are cen= 
emeemed COSt Or "pricing data.“ The contractor was devel 
and vigorously engaged in negotiations with and making plant 
S@erveys Of the low quote vendors. 

e. it is unrealistic to assume that the six low quotes 
from untried sources would be completely reliable. Experi- 
peees under prior contracts indicate a Serious risk ian 
em@eering into firm-fixed-price contracts for these fuze s. 

S. if quotes disclosed, the most likely citecie oud 
have been to cause the negotiators to conclude that the 
risk was too high to shift from the fixed-price incentive 


So muleac us 
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4, Probable consequence would have been a 60/40 sharing 
arrangement on cost overruns as in the original contract. 
Accordingly, the Government is entitled to 60 percent of the 
Savings realized from use of the six low quotes. 

Dp. these rules are not intendea@ GO sie ito ie 
meld have happened if there had been a disetocureol cua. 
ew quotes. Rather, they are intended to be a Desis for 
G@etermining the probable effect of the nondisclosure on the 
Podee. This 18 a Situation where the nondisclostre ey oun 
femicave 2 Sipmiticant effect but it 1s impossible te 
determine the precise effect. 


Aerojet-General 
Corporation Case 





Tie Government claims entitlement to a reduc tieaaes 
more than $500,000 in the target cost of the prime contract, 
together with appropriate adjustments in the other pricing 
mmemenus, On the grounds that the contractor did not irae 
eeeurate, complete, and current cost data concerning the 
@@eno Of nozzles being manufactured by its subcontracuor, 
Simeaza Industries (hereinafter referred to as Straza). 

The contractor contends that it Submitted to the 
meauractuing Officer accurate, complete, and curréenvcosy | 
data as of the date it executed a "Certificate of Current 
Seet Or Pricing Data" and furnished 10 to the nesvoend amare 

The contractor contends further that the Government 
avd Nou rely upom the contractor's cost OT Ppirilewieo wees 


oiitiomeo tl Mmemmar 7 | 6 procurement . 
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ihe Board beldae 

1. Prior to the commencement of negotiations with the 
Government and prior to the date of execution of the 
@eertifacate of Current Cost or Pricing wag.) st wc om hac 
tor had conducted engineering analyses and studies on the 
basis of which it had determined that Straza's guotations 
mmeerora Costs for nozzle changes were Signi. anes 
@versctated. . 

e. The cost analysis which the contractor furnished 
the Government, and which it certified to, contained the 
[ode RS, orneicatnens by Straza which were significantly over-— 
stated; knowledge of the overstatement was reasonably 
available to the contractor on or before the latter date. 

bee iie contractor did not include with its submiecwem 
@emeceost and pricing data any reference to or copies Of /eme 
engineering analysis, cost estimates, or other data which 
Heme have disclosed the contractor's conclusion that 
straza's prices were significantly overstated. 

4. Negotiators proceeded upon the erroneous assumption 
meee Gne COSL OF pricing data furnished the Goverimenteen 
October 10, 1962, and updated through December 4, 1962, were 
eeeurate, complete, and current, and that both parties nee 
le COSt data, ineludine the data relating to the moezzec, 


Mewa basis for the negotiations. 





67 


Interpreting the 


ee or) 


MoBA decisions 

A view of the nine ASBCA decisions and their inter- 
relationships will ceive a better understanding of the 
Board's decision process and their view of the Truth in 
Iieecoulations Act. The Board's decisions Canealco fiver an 
insight into the implementation of PL 87-653. 

The sequence that best applies to this survey 
follows the questions that the Government must answer in 
Meee 15S price reduction case for defective costae 
imeine daca. The questions are: 

i Wheat comstitutes cost orf pricing data Ghaveimien 
be submitted’? 
Were the data actually submitted’ 
Were Ube dava certified Vo be accurave, curmeae 
and complete? 
What was the etfect of the defective data: mae 
the effect significant? 


-. Were the data available when required? 
. Are offsets allowed? 


On F WP 


Miewonswers FO these questions have resulted in varied 
findings by the Armed Services Board of Contract Appeals. 
Meee CucsStvion will be discussed Separately. 


ime what constitutes cost or pricing data that imusuaee 
submitted? 


The Sparton case illustrates the responsibility of 
mee, Contractor to submit data which should reasonably Ge 
expected to have a SleNnTLUcant sei eCila or costs. The Board 
has held that it is not necessary for the contractor, at 


the wime of data Submission, to Submit vendor Guer sey 


TASPR, par. 3~807.3(e). 
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are not antended to be welilavzed. This ss Conga, 
to ASPR and Cutler-Hammer in that low quotes, whether 
Siisolicited or not, were @ required part of the data sub- 
feession. This test of data does noc Lolienvee ol eu 
rather must be viewed in light of the negotiation Situation. 
There is also the differentiation between "fact," which is 
Submissible, and "judgmental" information, which is data 
upon which the contractor's judgment is based and need not 
be submitted. The FMC case demonstrated the "fact" versus 
"judgment" distinctions with regard to the make-or- buy 
Situation. 

In Aecrojet-General, engineering analysis and/or 
ewuales which revealed significantly overstated subcenturacvor 
Siueoes Were not disclosed as coSt or pricing data. WNeienen 
Government or contractor negotiator knew of the contrac-— 
tor's studies, but this was held immaterial since it was 
Meeeelably available. Of interest here is that although 
estimates had judgmental factors, these were not controlling. 
meme onuractor would not be held responsible for *“jueemen.: 
feeors—-—Only errors of "fact," which 1s what the studies 
were. 

ea Vere™ Ghe date Submitred: 

In addition to determining what data are to be sub- 

moved, the qucstion of what constitutes “Submission saree 


In ABA the "making available" of data to auditors was held 


Leal. 
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to satisfy ASPR. ASPR was subsequently changed to remedy 
Ghas loophole. After the ASPR Trevis cy eee eee ay 
the fact that fifty Government auditors were in residence at 
the plant site or that the records were available was 
igrelevant to the submission requirement. he Government Ss 
position is that "making available" of records would relieve 
wec contractor of the responsibility to submit the ianiorna— 
tion that would give the two parties to the negotiation 
equal knowledge, which was the original intent of the Act. 


be were the data certified to be accurate cum eme 
and complete? 


In une ABA and Lockheed cases, contracts) Wweplam- can. 
mmee prior to the passage of PL 87-6054 and, therefore, daa 
Mot tie-in the price reduction clause with the contractor 
Seecuved certification. Thus, dependence was not predicaved 
imeem Foe certification for the ASBCA price reduction @décisitom 
ities. Gdecisions, then, cannot be used as guides today.) au 
present, the certificate is an integral part of the price 
fmammcclon clause for defective cost or priciame data. in 
eeoee where the contractor 1S not required to cerbity dava 
(when there exists adequate price competition or the item is 
disted in an established catalog or there exists a market 
price for the commercially sold item to the general public) 


eere 1S little likelihood of contractor liability. 


lGilbert A. Cuneo, Robert L. Ackerly, and John 
Tane, Jr., "Truth in Negotiations--Part I1[: Submission of 
Cost and Pricing Data, Audit, Remedies, and Subcontractor 
Problems,” Erieting Papers, No. 66-4, The Govermiewon. 
uraevor (Peéderal Publications, Inc., Ateust 1-0 eae 
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4, What was the effect of the defective data; was 
the effect significant? 


in ABA and Lockheed the “natunaiiamemer eb 10) wceiec. 
quences" of the defective data upon the price can be presumed 
meme, in the absence of evidence, that Gelee@uive G@aca were 
Mmeoed. Thais coes not shift the problém Of \proeer marom tiie 
mermeroment to the contractor, but, rather) sai yoeiacesbureer 
of going forward with the Siienee tO the contractonm are 
establishes a rebuttal presumption. In the Bell and Howell 
case the Government proved defective data and the contractor 
Sememmou prove nonreliance. The Board found that the bumaen 
©f proof had remained with the Government and the consequence 
of the defective data did not increase the price dollar for 
solar. 

ihe ruling in onewaspect of the Detense Bec Ute. 
Case was that the Government had not sustained its 
burden of proving that a nondisclosure caused a price 
increase. This decision was the "probable consequence" as 
reasoned by the Board from the facts presented. 

Im addition, the dollar amount of the inecweaee wm 
price resulting from the defective data must be established 
mamerdem LO “reduce accordingly." Here, the diiiieuley 
arises when the negotiations are on the total costs and not 
On Specific cost elements. In Cutler-Hammer and ABA tie 
Board held that the amount of the defect iS equivalent to 
mae price reduction, whereas in Sparton They Geve mam ue 


settled for a 60 percent sharing of the saving from 
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Ubalazation of the undiselosed, low bade Ree. ad dieeloced. 
a 60/40 sharing of the risk would have been probable. 

The term "Significant as app lveGeiemmencase lo ed 
fe appears when a price reduction 1S 9dqsem ee ee ela 
that significance cannot be determined as a percentage of 
the cost. Jn FMC and Defense BlecurontGseaa mo auc 
eeollained that "significance of data" 1S @ SU@iee live vest 
Membec applied an light of the facts of the negotiating 
SeeoaulOda, 1.¢€., 1tS use aS an aid in nepotaatlion. Industry, 
feels that this test of significance iS in reality @ ves of 
handsight. 


o- Were current data available when required for 
negotiations? 


ie establishment of the period of time Gums ee 
mmenwcontvractor 1s obligated to disclose cost or pricime daca 
is the fifth item in the sequence. The "reasonable avail-— 
ability" of vendor quotations has fluctuated from a period 
faeces than thirty-four days prior to price agrecemenvaim® 
PeeecvO bwenty-one days in Lockheed, and to thirteen dayouan 
fies tae anStance of a scrap aluminum price. The use yor 
am ‘as of" date in the certification removes uncertainty 
eeout the date the data are required. 

6. Are offsets allowed? 
Bssentially, the problém 1s: If ¢€o0St Cm agi meee 


data are defective in several respects, some increasing the 


a ABA the reduction amounted to .14 percent of 
the original target amount, whereas in FMC the amount was 
.16 percent and was considered "not significant." 





Ve 
price and others decreasing the price, Gan the increase or 
decrease be netted so as to offset each other and thereby 
Hessen the price reduction; An offsevWmaes@eured sii ockS 
ieca, bUL industry felt that im the fubure ome soard itn. 
consider limited offsets in the case of related "overs" and 
"unders. "> This hope was removed in Cutler-—Hammer when the 
ibeord flatly denied offsets. The Board concluded thas the 
Coneressional intent of PL 87-6543 was to act ae a recoupment 
meaatcale tor the Government in cases of overpricing. it Ge 
amened that the no-offset rule prevents the contractor from 
ferme ine the contract. To permit offset would be co blim: 
iden bite of the Act. 

The Sparton case disregarded the Board's previous 
decision in Lockheed and Cutler-—-Hammer by permitting the 
offset of an overpriced tube with the understating of the 
Meembivy of tubes required. The Sparton case has contiused 
industry and Government alike regarding the application of 
tne mo-oltSet rule. Whe ASPR permits offSets of ines eam 
type, and industry agrees that PL 87-652 provides Ter wcous. 
Geownward price adjustments. This confusion should be 
feevied when the Court of Claims hands down its decision 
on the subject, the first review of a Truth in Negotiations 


Mase. < 


iMachinery and Allied Products Institute. Gow. rn— 
ment Contracts: MTruth-in-Negotiations Law," Memorandum 
Cee opel C4 196/, p. Le. ) 


(culls eae Inc. v U.S., Court of Clamiee 2-6 - 
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SRR RR ET EL AEE a 


A General Counsel of the Navy ee ew Wier eC eCom tiie 

S6pinion that “on the whole industry thus farm fas now iared 
Coo badly under the law and that both Government and industry 
are learning to live with the law." He also feels that the 
Poem Changes have "clarified" and “definitized Site se) and 
codified the applicable rulings.? Aitter the Viirs t wumrece 
Meech Gecisions in the price reduction, data disclosure area, 
mame ouSsStry publication tends to concur: 

if a single characterization were appropriate, it 

would be fair to say that the Board 1S apparently 

trying to make manageable what might be otherwise 

Mim Umantamecapile requirement. 

More recently the same organization has observed that 

Ghe ASPR and the Board decisions "ignore the practical diffi-— 
CmenieSs inherent in defining data, identifying those date 
really required and the submission difficulties which attach. "? 
iiemstry points out that there are many unanswered questions 
fed impede implementation of the Act. The questions woren 
46 1s felt are unanswered by ASPR or ASBCA decisions are: 

i Yoes a contractor's offer to Submit data presi 


agreement on price, whether or not accepted by the Government, 


Meuacty the disclosure obligation? 


Isteper, "Some Aspects of Plt 67-659. acer 


“Machinery and Allied Products Institute, | {Gov erunen: 
Contracts: The Cost or Pricing Data Submissiom Fra... 
Megerendum GO-1L7, July 27, 1966) p> Ge: 


?Machinery and Allied Products Institutet @o.2 mei 
Contracts: Truth in Negotiations Law," Memorandum GC-22, 
Jai 2 wey. Dp. cO. 
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2. When are data to be regarded as "actually disclosed” 
emd mMuSu there be i1dentiticavion Of Spee peas 

4. What obligation does the Government have to request 
daua specifically when the availability an@ pertinency of 
miemdava are obvious at the time of pmteeee optic. 

4, Are unused low bids to be submitted as required by 
ASPR when they fail the "significance" test and are held 


unnecessary by Sparton? 


©o010S10n 


Part of the confusion that afflicts the implemenvavion 


@i the Act stems from the changing ASPR regulations as well 
as Congressional and GAO pressures on DOD to tighten regula- 
ioeeme., Ihese problems are the result of the contlictinge | 
ASBCA decisions. Questions answered by today's Board deci- 
Sion appear unanswered tomorrow. Cuneo views the ASBOCA 
SeeroiOnsS as being consistently in favor of the Government .+ 


He further states that he cannot "recall any other instance 


where ambiguities in the application of a statute have so 


Semsisvenviy and uniformly been construed against the publics 


The only salvation’that industry spokesmen see for the Act is 
for the ASBCA decisions to be reviewed by a court and the 
PoelrTest court review 1S at least a year away in ule memos 
Pemmer case on oifsets. 


*cuneo, "Practical Impact of Public Lawte7 ==. 
pp. 99-100. 
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Ve. 
The Corporate Director of COnmiGie eee yao) fa 
Hang at the Boeing Company points ouv hae Gio c Geocoin 
enforcing through the rewriting for implementation of the 
act in ASPR to give the Government the benefit of the doubt: 
When the government shows that something which will be 
called "data" existed prior to negotiations, was either 
known to or should have been known to the contractor, 
could have affected the negotiated price in the govern- 
ment GS favor, was not identified thronuemeawams 5 ke 
documentation to the negotiator for the government, the 
contractor must pay back the amount of a presumed over- 
pricing unless he can prove that the result ofevae 
negotiation would have been either less advantageous 
to the government or entirely not the government's dis-— 
seventage. So says the law as it is now implemeneeadee 
A representative of Sundstrand Aviation feels that 
[areeoory 15 being forced into a Situation where 2G 
becoming more important to justify and protect its negoti- 
ation position than to get a fair and reasonable wrices= 
Gricics and Supporters alike contend thay fieaome. 
meeene problems and the criticisms of the Act, it is Bere 
memovay. itt also appears that the implementation of the 
Act is building a mutual hostility between Government and 
imaustry. Nevertheless, there must be mutual respect as 
well as mutual need between customer and supplier in addition 
Memeonical practices by both parties. the Deputy U1red vcr sew 
ter, Bernard B. Lynn, believes that criticism of the) lay, 
and its administration have just about peaked," and that the 
lyonn A. O'Hara, "Living with the Law," in The Truth 
in Negotiations Act...A MAPI Symposium, pp. 160-68. 


“Kenelm A. Groff, Jr., "Living with the Law," in 
ibid., p. 171. 
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new efforts to train and supervise DOD contract personnel 


and revise the ASPR will improve admninmieur cnet sclic law. 


implementation 

The best characterization of the implementation prob— 
jem is that there is substantial confusion between the objec- 
tive of the Act as it was passed--the objective of truth in 
negotiations-—-and what is actually happening in the administra- 
tion of the Act in an attempt to achieve AALE objective.* Tt 
appears that rather than achieving the objective of getting 
pam tobe necessary information on the negotiation table. GAO 
—Mmommore inverested in an audit trail. This policy releca | 
the actual negotiation and a resulting fair and reasonable 
memes FO a4 Secondary position. This preoccupation Witieaupd ee. 
feed be due to the Accounting versus Procurement iniiience 
in GAO. 

Nash suggests that the way the implementation of the 
Act is headed the probable result will be (1) perfect docu- 
mentation and an inability to arrive at a price; (2) an over- 
kill of the implementation, especially auditing from a cost 
effectiveness standpoint; and (43) the dilution of preaward’ 
audit efforts by postaward activity.? 


These observations are supported by the continuing 


Ge) efiorts to revise the implementation procedures by 





tRernara B. Lynn, "Contract Audits Under the Yruth 
Mme coutaurons Act,” in ibid.) pp. Iogeoce 


Pediat C. Nash, Jr., “The Future of Vie lei ae 
Neseewaons Act,” i1n 1did., p. 139. 


ace 








te 
revising the ASPR. The blue-book reports are a prime example 
of the pressure applied by GAO to influence Congress for 
stronger legislation and to force DOD to tighten the implemen— 


tation of the Act through ASPR revisions. 


Summa ry 

The answer to the subsidiary question "Has the law 
been fully implemented by Government and accepted by industry?" 
fom sum up Chapter III. | 

Mie discussion in Chapter Il] shows thacy sien > = 
when the Truth in Negotiations Act was passed by Congress, 
there have been significant changes in the regulations that 
implement the Act. The changes have been brought about by 
mere lncting as well as complementary ASBCA decisions, G0 
eeorts Lo bring the ASPR more in line with i0S ImGérpre 2] wee 
Seeeee Original Act, amendments to the Act itsSeli as a ateeuly, 
Of GAO reports of industry noncompliance, and finally, by 
the ASPR committee's effort to make the ASPR more effective, 
@errorm, and equitable in administering the Act. 

(ne eifect of the past seven years of contin pai. 
been that the implementing regulations have been kept in a 
Svace Of perpetual motion. The Act needs time to sevclc am 
order to be fully implemented and time has not been given to 
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CHAPTER IV 
PREAWARD AND POSTAWARD 


Pre-contract award and post-contract award audits 
emeconuractor records by the Defense Contracc uci een. 
(DCAA) will be discussed in this chapter. DCAA's authority 
imempertorm audits of contractors' records, the purpose of 
the audits, and their effect on the implementation of 
ieee /-6O55 will be explored. A brief background sketch or 


DCAA will precede the discussion. 


The Audit Agency 


Background 


Prior to 1965 the individual armed services and the 
Defense Supply Agency of the Department of Defense supplied 
Ge@eir own individual auditing staffs to perform convuract 
audits on contractors and subcontractors who were vying 
tiem, Or had been awarded, government contracts. This dupila— 
@meon of contract administration effort within the Department 
eeevetense was terminated with the establishmeny Gi wnme 
Defense Contract Audit Agency (DCAA) on July 1, 1965, by a 
Department of Defense Directive issued by Secretary of 


Defense Robert S. Me Nana coe 
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ou. om Department of Defense, Defense Contract 
Audit Agency, Department of Defense Directive 5105.46, 


July 9, 1965. 
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The DCAA consists of a Headquarters located at 
Cameron Station, Alexandria, Virginia, and seven regional 
eeraces located in Boston, New York, Pise. (2 oii eee. 
Caacaso, San Francisco, and Los Angeles. eee pne Pertenece 
Pepartment's only face to industry in auditine matvers. 
poe conducts audits on more than 4,400 businesses suai. 
Siuies, and other institutions. By September 1968 there 
were a total of 3,900 DCAA employees, and of this number 
#OO were Certified Public Accountants. The Agency audited 
tes ballion in cost incurring contracts and vvaluaved 
em cOO prospective price proposals.” In addition to the 
See? regional staffs, there are resident audit Staite 
located at the plants of the larger Government contractors. 
fierce are also local DCAA branch offices located in areas 
emeiien industrial density to cover the smaller comeracvore 
emer subcontractors. 

The DCAA was founded, with the mutual concurrence 
of all the Defense agencies, by the consolidation of the 
Various separate auditing staffs under one director, who is 
fmesponusible directly to the Secretary of Defense. The ¢eon= 
solidation was also welcomed by industry, who would then . 
have to deal with only one agency on audit matters. Concrete 
mentaces would also accrue because of the Climiie tomo. 


auplication, its attendant inefficiency, and higherece «-- 


“i S., Department of Defense. Defense Contract 


Wucte A@ency, Fact Sheet on Defense Contract Audtumigene 
September, 196 
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Role of DCAA 

DOD's implementing directive defines the purpose 

of the DCAA: 

The basic purpose of contract auditing iS to 
assist in achieving the objective of prudent contract— 
ing by providing those responsible for ,procurement 
and contract administration with finaneial int ormaciron 
emd advice on proposed Or GxXISUING (COmpmse yon erect. 
tractors, aS appropriate. Audit services of the DCAA 
Shall be utilized by procurement and contract adminis— 
bravlom aclivVitlLes to the Exbent appro ot maa arn 
connection with the negotiation, administration and 
settlement of contract payments or prices which are 
based on cost (incurred or estimated), or on cost 
analysis. 

ime intent of the implementing directive is to task DCAn 
mmecrt orm bhe audit functions required by contrac Gin@eea. 
feeoocurement officials in DOD. The audits will assis 
pimendasing officers in carrying out their functions ian 
weercrent, timely, and professional manner, to the besa 
meemetiwese of the Government. These auditing funclicons are 
mer ormed during the entire life cycle of a procuremeny, 
fom preaward audit to postaward audit to final payment, 
Ween includes the audit and other financial aspects or 


Someract and subcontract negotiation, administration, and 


settlement. 


AYait authority and 
responsibility 


tMhe auditing of defense contracts 12s taew oe pen 
Polity of the Director of DCAA, within the limi Geee) ---pae a 


by whe Contract Audit Manual of DCAA. The contrac gar 





lDepartment of Defense Directive 5105.36 (1965). 


Sl 


officer is required by ASPR to request an audit review of 
the cost or pricing data submitted on the Contract Pricing 
Proposal (DD Form 634) by DCAA prior to negotiation, change, 
erepmodification of a contract. The e€xeepereneetora1. 
meguirement apply if the contract, change, ormilod1iicarion: 

1. Is not expected to exceed $100,000. 

pe ls based on adequate Price Comper marae 

4. is based on established catalog or market 

OErce Of itemS enjoyine Substatvlale commen 

eiel sales or 1S based Guuayomie cn a: 

law or reeculavion. 

4, Is based on the head of agency's written 
waiver. 
5. is less than $100,000 if there is no satis- 

Factory method_of price analysis--this is 

discretionary. 

DCAA is not responsibile for Selectline Contracuen = 
proposals to be audited or when to waive audits. It is 
DCAA's task to make pre-contract award audits when requested 
meee COntracting officers, as fully as possible and prior 
fembie Completion of the negotiation of the contract. 
However, when it is necessary to provide assurance that 
defective cost or pricing data were not submitted, audits 
emevrd also be conducted of actual costs incurred aiter tne 
C@muracts are Ponsumnere dn The ASPR now provides for the 
inclusion of a clause in noncompetitive firm-—fixed-price 
Contracts as well as the previously specified cost type 


Seneracts involving certified costs or pricing data thaw 


wilt ensure a contractual right of DCAA to accéss to the 


TASPR, par. 3-807. 


“Defense Procurement Circular No. 57, Beputy 


pecretary of Defense Paul H. Nitze Memorandum, September 29, 
ove O- oO - 
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eonbractor's actual periormance records.+ Situations which 
may require the use of the postaward performance audit might 
mrelude Such cases as: 


1. Urgency in placing the initial procurement 
limited the time allowed for the preaward 
audits. 

Material costs are @ Signilicans porvumonwor 
the contractor's total cost estimate. 
substantial subcontracting of the contract. 
pubstantial interval between pre-contract cost 
evaluation and agreement on price. . 
Contractor's failure to disclose all available 
data or, if it became available after the 
audit. 


Nm FAN PO 


WeoGbout the benefit of after-the-fact performance data, DOD 
is often unable to verify that all appropriate data were 


furnished in the negotiation and that the contractor per- 


2 


iemned as represented at the outset. 
GAO discovered in its postaward audit reviews in 
ieeoeand 1966 that certain cost information was not dis-= 
@eeeed by Contractors or it became available after preaward 
poeaos were performed. This Gedo lo=theveeome lisilOm iia 


preaward audits were not entirely effective in disclosing 


TASPR, par. 7-104.41. 


“House , pubCOMmMItLee Heartnessom Revi cweol seem. 
fmeeurement Policies, Part I (1967), pp. 23, 44. 


7U.S., Congress, House, heview on Weteisce poem 
ieee Olicies, Procedures, and Practices, Part fT. Vicuuiam 
Negotiations, Report of the Subcommittee for Special Investi- 
Baetons, YOth Cong., ed sess., February 29, 1968,)p. 2. 

cae General Accounting Office, Need for Postaward 
Bucts GO Detect Lack of Disclosure of Signimieanue oe 
Pricing Data Prior to Contract Negotiation and Award, Report 
to Congress, B-158194, February 24, 1966, pp. I-2: 
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cost estimates that were excessive, in light of information 
evaellable, at the timé of NeSOUl ali Onwamemrc emir econ 
Postaward audits were effective in disclosing this informa- 
meron and in determining the extent of Comtracvor ~onpliamce- 
with PL 87-654. Postaward audits also provided a basis for 
pice adjustments under the defective pricing data clause 
fee Truth in Negotiations Act. ‘The effectiveness of post- 
award auditing prompted GAO to recommend to the Department 
ena Defense, and report to Congress, that a systematic DCAA 
ies-uvavard review program be instituted. Up to this time 
DCAA's Contract Audit Manual provided for only general 
eeeveitiance of this area and not for regularly scheduled 


“ ; J 
postaward reviews. 
Preaward Audits 


rem COULrement 

tera result of Pl G@7=-6595 comtracvoreG aireurcoqulme 
Memeionit COSt or pricing data under certain condivions. 
which have been discussed earlier, and to certify that such 
@emea are current, accurate, and complete. The law also 
Peevmices for downward price adjustments, in favor of the 
femernment, if 1b is discovered that any défective data mad 
significantly eee the negotiated price Of the een. ace 

It is DCAA's primary mission to perform the preaward 
audits and not to wait until the contract has been awarded 


be beeian Lo Search for defective pricing 1n a pOseveyo toe eee 


livia. 





54. 


peOQpe Olsaudil 

The ASPR requires the contracting officer to deter— 
mie Giae requirement for,) an@) GO. requcs mecmmrenyee hee (ile meous 
wemoractor Submitted price proposalsy Seperate c ole a atic 
DCAA auditor's responsibility to conduct the audit review 
of the contractor's actual or estimated costs. The depth 
meee audib 1S determined by the auditor vel, ime eon 
experience with the contractor and utilizing appraisals of 
mie elitectiveness of the contractor's purchasing policies. 
meececdures, controls, and practices. AUGLG TeVilews “ome 
audits may consist of desk reviews, test checks of a limited 
MGiocr Ol transactions, or examinaGions an Gepih, ac ume 


gagiscretion of the Peo e aa 


Postaward Audits 


Why postaward auditing? 
im order to comply wath the recommendavions jou Grae 

midreO ©TCCuily the paucity of defective pricing reportsy eas 

ro tclt Should be flowing back to contracting officers ac 

a result of postaward audits, DCAA promulgated a regulation 

in March of 1966. This regulation, entitled "Performance 

oF Vetecuive Pricing heyrews,' defamed the DCA rele ae 


ScSisting 1m the amplementavion of Fl G@/-G5o.) fie aerate n” 


regulation discussed the institution of a DCAA regularity 


la gpr, par. 4-809. 


“lbid. 





oy) 


scheduled postaward program of audits to determine contractor 
compliance with the contracts certilicagiemeela vy scComp leu. 
current, and accurate cost data had been submitted. ‘The 
seope and extent of this program is devpendem aloo toe 
availability of auditors and the number of price proposals, 


mech have priority and must be accomplished Tiree. 


How performed? 

DCAA'S postaward audit objective is to make a 
Premiah GeCLErPMiInablom, NOt ANVESLICaLIVe, CoOnce mii. 
Mees SubMItved and certified by the contractor prior ue 
contract award. Upon completion of the audit, and if 
required, an "advisory" report evidencing "apparent" 
Siemmeculvye pricing is forwarded to the contracting officer 
tor his action, legal proceedings and/or further investiga— 
feo, and final disposition. 

inte volume of price proposal audaius, yaren came 

especially heavy because of Vietnam requirements, leave 
little time for the implementation of the "review" progran. 
mime TOllowinge criteria are utilized in selecting contracts 
mer audit in order to choose those contracts with the 
highest probability of defective data: 

(a) significant cost underrun, 

(b) contract amounts and product complexity, 

(¢) information gained an Ghe permtornaneeses 
initial pricing reviews and from the records of 
contract negotiations furnished in accordance with 
the ASPR (absence of initial pricing reviews, 
restriction on the scope of such reviews, evidence 


or undiselosed or unsupported Costus Meld deear ene 
Ceouuracr price )- 
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(ad) information gained in other audits indicating 
the possibility that @erlain price vem icre dc lec 
bive. 

(e) refunds or allowances tendered by a subcontrac- 
tor to a prime contractor are inci. deere ce GC lor, 

(f) contracting officer requests. 


Some of the specific points that are inspected and 
wien would tend to indicate defective Cost Or pricing dara 
are: 


(a) significant decreases in component costs, 

(bi) operations not actually performed, crmeo.s- 
Meo 1m fact ineurred , 

(c) evidence on the part of the contractor that 
he could reasonably expect to buy components for less 
than the price proposed, 

(d) failure to reflect the benefits of management, 
mroduction and budgetary decisions which must have 
been known to management, 

(e) whether prime contractors have used defective 
ieecime Cclhausessin their subcontracts, 

(f) recorded costs, when pertinent, 

(vendors  Souoparione. 

(h) purchase order dates, 

(1) refunds and credits from suppliers.*© 


Praor CO the publication of the URG 57 ev iatemmeed 
mornin November, 1967, 1t was not possible for Governmen, 
auditors to perform postaward audits on firm-fixed-price 
eemtracyts involving certified cost or pricing data. ‘ihe 
House Subcommittee for Special Investigations found that 
aeveral comtractors had taken a position that they werewne 
obligated to use or supply available costs of prior per- 
fHermance for the pricing of follow-on Contracts, @alwacnen 

Niillara QO. Vick, "Role of Defense Contract Audit 


feency under Public law 87-695, PulliceConcracmmne 
Journals. Nowe sully 16s) seam 


“Ibid. 
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the cost records were pertinent to the contract. After 
fentract award the contractor would CoOmmeememmagu fio -o | 
ama the terms of negotiated firm -11 xed =a meetin ce toma 
moe entitle DCAA in particular, or the Ger ermica pine eeleral 
to examine records from completed contracts.* The subcom- 
mittee felt that this secrecy deprived the Government of a 
wememeole Gool for the verification OL Conmurac ype 
the feedback that would improve contract negotiating, 
evoiting, and evaluation of proposals. The Department of 
Defense acceded to a GAO recommendation for such audit 
gecess, resulting in issuance of DPC 57. Secretary Nitze 
Mmeeereraled that 16 1s “and remains the policy of Departmeng 
of Defense that in firm fixed-price contracts the cost and 
feet it consequences are the full responsibility of the 
@omiractor since he assumes all the risk of performing ini 


7, 
accordance with the contract."7 


Secretary Wau 7er iyi ie i 
stressed that postaward audits are for one purpose and one 
fmepese only, i1.e., “determining whether or not defective 
cost or pricing data was submitted." Repricing of contracts 
6] prolit versus cost ratios are not to be evaluated unless 
bMmere 18 defective cost or pricing data. 


i : 
House, Report on Review of Defense Procurement 
ae a ns 


Polrcles. bart J ee Ores 


eT hide 


Defense Procurement Carcullarm Nece >) aro 
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Industry has become concerned about the rewording 
of the ASPR clause that gave DCAA 


the right to examine these books, Pe@enma eceocumentc. 
papers and other supporting data which involve trans— 


actions related to this contract or which will permit 
adequate evaluation of the cost or pricing data sub- 
mitted, along with the computations and projections 


used therein.! (Italics mine.) 








Secretary Nitze's comments notwithstanding, some DOD 
officials believe that the language of this clause will 
meerend audit access to records on the sale of the comer 
Cially equivalent items on the commercial market. © ieee: 
Soeerved from this concern on the part of industry thav tiere 
feet be justification on the part of the Government to ~full 
disclosure" and for postaward audit of data “which involve 
leatsactions related to this contract." 

it profits are ancredsed, Costs reduced py ei teers — 
management or savings device and PL 87-654 has been complied 
wae, there will not be a recomputation of the contract 
price. Costs and prices are a matter worthy of note and if 
known to all contracting officers could save the Government 
mem@ey On Other contracts for like items. For this reason 
@eo and DCAA feel justified in holding contractor record 
reviews at any time up to the three-year date of expiration 


omrune Statute of Limitations. 





TASPR, par. 7104.41. 


“Machinery and Alized Products Imst1 Uber eestor. 
Contracts: Truth-in-Negotiations Law," Memorandum GC-24, 
Deecmoecr 7. a7 = pe 15. 





on 
Contraccror Records 


Access to records 

In order for the DCAAMauditor tomeamm, Sem ys raic 
required audits and formulate an informed opinion, the 
auditor must have access to those substantiating documents 
that support both factual and forecasted cost data. In 
addition to historical data, the availability of vendor 
quotations, unit cost trends, make-or—-buy decisions, or 
other management decisions which could reasonably be expected 
Momiwavye a Sligniiicant bearing on proposed costs could be 


required by the auditor and should be made available.* 


Denial of access 
me, records 

A recent GAO Report to Congress on a DCAA survey or 
Contractors Price Proposals, subject to PL 87-653, discussed 
the access-to-records problem. © The types of records that 
forme Testricted by the contractor included historical data, 
vendor material quotations, and supporting documents for 
Mieriead rales. A DCAA internal report of 164+ locations 
disclosed that from their experience budgets, F eae ea 


statements, tax returns, boards of directors' minutes, and 


*ASPR, par. 3-807.3. 


20.6,- General Accounting Office, Survey on Reviews 
by the Defense Contract Audit Agency of Contractors’ Pro- 
Osals Subject to Public Law 87-655 7" Répory vomeone. ce 
Bee ere bruary 15, 1967; pa 56. 
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internal audit reports were restricted mene olten tham 
individual cost records. ~ 

It is not possible to state categorically what 
records can and what records cannot be audited by DCAA. 
itere are virtually no helpiul precedent serie eeec am 
Because disputes are almost always resolved om a Case—bpy— 
Case basis without litigation. The one court decision 
Mervinent to the access—to-records question was the 
Hewlett-Packard case, which affirmed contract “Examination 
Or Records" clauses and gave GAO the right to examine all 
"directly pertinent" books and records "involving trans- 
=eaolons relating to this contract" including Product om 
records in the procurement of a commercial item.* 

THe COntracvor prants to the contracting Ofltecwmom 
bes representative the right to examine the substantiating 
Geeeras, by his Submission of the proposal, i.e. the 
DD Form 643. Despite the ASPR and DD Form 644 enumeration 
oi the types of records to be made available to Government 
auditors, the access-to-records problem was determined to 
benvic result of differing interpretations by agency audriore 


g 


eames CONLrACLCOrS. 


emt 


Ta 


“Hewlett-Packard Co. v. U.S., 385 F.2d 1013 (C.A. 9, 
1967), 9 G.C., par. 461, cert. denied 390 U.S. 988 (1968), 
ILC) GIs Cea ce Vi aes gl be 


2GA0, keport to Congress, B-$9995)“Hebremnvems oe 


7 
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Access—to-recoras G@ontroVersieeueewe Drociiecnen™, 
frustrate negotiations, and tend to build up mistrust between 
the Government and contractors as well as qualify the 
amoicvor's reports. If the Precerds conuroweie earner se 
mesolved at the audit site 1G Should be @emerred eto see en 
ieeeazeag DCAA group at the Cameron Station DGls Headaquarver. 
where the problem can be dealt with on a more uniform and 
fice tive basis. If DCAA Headquarters iS unable Vewrecol 
Matemlmpasse, then the Office of the Secretary of Sicieue-: 
emopld be asked for assistance.* 

The Government contends that whatever records are 
(eeeeetosecd FO Tt are kept in contiidence;, neverthelece. 
Berauolry tears its proprietary information will be jecpar— 
eeecoe DY fZiving posStaward audit authority to the Detense 
Department. "¢ Despite industry reluctance to concede, 


eee? was instituted. 


Summary 
The proper and effective functioning of PL 87-654 
isprediecaced upon complete, current, and accurave cost or 
pricing data submissions by contractors. Experience has 
Se7owun thay errors of all types can creep into the Submirtped 
proposals and that the data submitted can change due to 


Market conditions, quantity, or other requirement changes. 


=i eich etoee? 


Eunop to Start Post-Award Audits," Aviation Week & 
Space Technology, LXXXVII (December 4, 1967), 26. 7 
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Because of these factors the role of the DCAA contract 
auditor has assumed vital importance to the overall procure- 
ment cycle. His informed reports, if timely and undualiuiaed: 
Meewessential to eifective GConuracl Dee ewereaaem 

It has been stated that the purpose of pre- and 
post-contract award audits is to determine the validity of 
Memoraclor submitted cost or pricing datatyte ya, 
of the data as it relates to the detente ieee the 
contract target price is the ultimate test of whether 
defective data were submitted. The only purpose of the 
audits, then, is to ensure that the data submitted were not 
oeooouive. Audibs are not motivated by a desire to recoup 
profits that resulted from technological breakthroughs, 
Mieenulty, or improved production methods. Cost under— 
mas themselves do not equate to defective pricing. Even 
mmc uUnderrun 1S the result of overestimates in the con=— 
Mereror S proposal, defective pricing is not the culpris 
Uteeas there was a defect in the factual data submitted.* 
ve Government is not requiring the contractor to certify 
his "judgment as to the estimated portion of future costs 
emer osectbLlon,” only to fact.< 

How effective Government contract negotiations have 
been remains GO be determined by the postaward audits con- 


ducted by DCAA. In addition to determining the validity 
1 
Kort eck s= 9 -OO7 eo, 


toi 





of proposal cost or pricing data, the postaward audit 1S an 
invaluable tool to sharpen contracting, negotiating, and 
auditing expertise. It is felt by the General Counsel of 
DCAA that the greatest value of the postaward audit program 
1S an improvement in contractor proposals and preaward 
audits due to the likelihood of later audits.” 

As to the effectiveness of postaward audiving. iv jis 
feeved that 1¢ 1S performing 1tS fumetion of Savion 
iverecine Government, although at present there is no record 
om measure of the actual dollar value saved. Even if a 
ferlar-value Saving were available there 1s no benchmark Go 
Pemscead 2S a comparison. The establishment of the postaward 
iets program iS a worthy project, but to fulfill the Gask 
Prmout an increase ite audi tine stalt wile a@etracy imeem 
DCAA'S primary task of preaward audits that assist contract- 
menor ticers in the negotiation of fair and reasonabie 


prices. 


Personal Imcbervyiew with wallard.O, Vick; seta 
Cameron Station, Alexandria, Virginia, March 14, 1969. 





CHAPTER V 
GOVERNMENT ACCOUNTING OFFICE 


Introduction 
Chapter V will place the role of the Government 
Mecounting Office in its proper perspective relavivomue. vic 
Woot in Negotiations Act, the Department of Defense anc 
the Congress. AS an example of the results produced by GAO 
audits, recent GAO testimony before Congress and its effect 


wpon the ASPR and the Act will be presented. 


Purpose of GAO 


ihe major objective of GAO 1S tO asset the teomeres. 
of the United States in maintaining the surveillance 
mecessary for effective legislative oversight of the complex 
of governmental programs and operations. Operating under 
the direction of Comptroller General Elmer B. Staats is the 
GAO staff of 4,400 people, of which 2,450 are professional 
Becounving and audit staffers. Aporemimaccly 1. OCR or arin. 


professional staff are assigned to Defense operations with 


wee. General Accounting Office, Annual Report, 1968 
(Washington, D.C.: Government Printing Orfrice, 1968), 
[mee 

“Thid.., ase 


wees SoS 


94. 





ee, 


275 of these people performing Defense Procurement and 
Contracting audits.? 

One of the basic roles of GAO is that of an inde- 
pendent auditor whose primary purpose is to examine the 
adequacy and effectiveness of the system of management and 
jmeeernal control, including internal sovernmiental azcnc, 
audits. The scope of this responsibility extends to 
activities conducted under contract as well as to those 
which the governmental agency itself conducts. 

In order to perform its independent review functions 
as part of the legislative arm of the Government, GAO has 
been provided certain broad authorities by law for access 
woe comuractors ' records.* The principal authority provided 
by these laws is the authority of the Comptroller General 
and his representatives to examine the records of contractors 
eMemounocOntractors. This authority applies to the books, 
documents, and records that CrPeee tiny. eimai GOrrcilG involve 
MVermigacoions relating to Government contracts or subcontraces: 
This audit authority is effective for a three-year period 


mommencing on the date of final contract payment. 





House, Subcommittee Hearings on Review of Defense 
Wecewmemenl Policres, bart I (1967 >= WO. 





“Budget and Accounting Act, 1921 (31 U.S.C. 53); 
Budget and Accounting Procedures Act of 1950 ($1gUReR@ 7 
Armed Services Procurement Act (10 U.S.C. 24314[b]); Federal 
Property and Administrative Services Act (41 U.S.C. 254[c]); 
Atomic Energy Act (42 U.S.C. 2206); Anti-Kickback Act 
CCHMMeesC. 55). 





Ne 
Keeping in mind that GAO auditing and early (1955) 
interest in Defense procurement and contracting procedures 
Drought about the Truth in Nesoulatlionsm ee slo io. 
Sumprising that GAO has professed @ Conia iaterest sind 
the subject. As late as 1967 GAO was advocating improved 


ASPR administrative procedures for the implementation of the 


il 


Hel. In addition to administration Of thewemst1ss. a 


GAO recommended to Congress changes to the Act in order to 


improve the Government's position in negotiating and 


eemtrolling procurement contracts.“ 


Reporting to Congress 


im 1ts capacity as an arm of Congress, GAO provides 
Meany services. Principal among them are: 


iPeeeludiG reports vo Comeress. 

2. wpecial audit and investigative reports as 
requested by committees and individual Members 
of Congress. 

. Direct staff assistance to committees. 

- Comments to committees on pending legislation. 

. Advisory assistance in legal and legislative 
may bela. 

. Testimony at hearings. 

. Recommendations for legislation. 

- Accounting and auditing advice on House and 
Senace Tindneiadl and admimistravive operavioms:. 


During the period preceding the enactment of PL 87-653, as 
discussed in Chapter II, GAO performed all of the above 


services in order to show Congress the need for additional 


US ws General Accounting Office? Need ti crime anne 
Adnan Sbrabion of the Cost or Pricing Data Kecuag@meten wo 
Public law 87-654 in the Award of Prime Contrec 4 2117-9. = 
contracts. Report to the Congress of the United States, 
B-49995, January 16, 1967. 

“House, Subcommittee Hearings on Review of Defense 
Procupeneny Folicies, Part © (1967). pos Sie oee 








Mi 
contracting legislationa we keports to wemew--- blue oa. 
reports, commenced in 1957 to present the problems what 
surrounded Government operations. GAO also supplied testi- 
ie Supporting Mr. Vinson Ss eliorts bene @mm nolan mec mpg 
cohtracting. AS enactment of a truth-—in-negotiation type 
of law drew near, GAO supported the DOD premise that if a 
law was needed, then all negotiated contracting should be 
covered. in the final stages of the Vesieiepeee Proce dia 
GAO lawyers assisted in the drafting of the actual 


legislation that became Pl 87-653. 


Testimony Before Congress 
An example of GAO involvement with the continued 
implementation of the ASPR and PL 87-654 took place in 1967. 
[M~m@ceuimoly betore the House SsubcommilLtes 1or Special 
iowesbivarions, Charles M. Bailey, Deputy Director of the 
Defense Division of GAO, stressed the following areas of 
the ASPR that had a need for improvement: 

1. Need for improvement in contractor's submission 
Mieecoset or Pricing data in Support of proposed prices: GAG 
moedbe Mave Lured Up a Substantial mumber of cases where 
iMeteniac Oech NO record of Contractor Ssubmivyted Cosy om 
pracing data, or, if submitted, it was incomplete. Where 
have also been revealed instances where cost or pracing 
information that became available between the time the 
cOntracuor Submitted the proposal and the timeve ie oro. 


was not furnished to the Government. 
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2. Need for improvement in evaluation of contracting 
proposals by agency officials. Internal ®Gevernment audits 
have disclosed inadequate technical evaluations of proposed 
costs based on the contractor's engineering documentation. 
GAO is also concerned about the apparent lack of Supporting 
Se@eumenbablon, SUPErViSOory review, OF Criperraw or evalu 
eee Of contractor proposals. There also vappears ve be a 
lack of depth and scope in the preaward audits as well as in 
poemrel li Zatbion of noncurrent price or cost experience daca. 

4. Need for improvement in actions by contracting 
officers for establishing reasonable negotiated prices. 
fieeeeonvract prices were found by GAO auditors to be due 
Mmmedee FO tone failure of contracting officers to request 
preaward audits because of lack of time in an urgent procure- 
femme nere 1S also a failure to request postaward audits 
for the same reason. There has been a reluctance by con- 
tracting Clitcers VO Ut I Ze pie ady 160i ye eeeniG as none 
recommendations that are available for proposed evaluation. 
GAO alleges that contracting jis oes are not reQUrrIng cee 
or pricing data in "questionable" cases by determining that 
Madequate price competition" or "catalog or market price" 


ee Duhon s apply.” 


EeoUluNon GAO testimony 
The immediate result of this GAO testimony to 


Congress on the "need for improvement" and the earlier 
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Report to Congress was the DOD issuance of two Defense Pro- 
curement Circulars. In view Of the Giga inion ~w Vonuecrec. 
commenced a study that ultimately resulted in the passage 
of an amendment to Ph 89..653,° 

DPC number 55 was issued on September 28, 1967, and 
promulgated a question-and-answer section as well as an 
example of a properly executed contractor submission of cost 
Or pricing data (DD Form 644). DPC number 57 woe issued on 
November 40, 1967, and revised the ASPR to include an 
Seeess-LO-records clause in firm—-fixed-price and fixed—price— 
with-escalation types of negotiated contracts. The latter 
Meoeerecsulted in the performance of postaward contracu auGguaa 
as advocated by GAO in all types of negotiated contracts, 
tuo only ior the “purpose of determining whether or not 
defective cost or pricing data were submitted. "? DOD com- 
menced a training program which included the holding of 
Seminars, by traveling experts, for contracting personnel and 
mofe publishing of a training course aimed at the correction 


of the problems specified in GAO's Congressional testimony. 


GAO and DCAA Interface 
Under its charter, DCAA is expected to maintain 


liaison with other components of the Department of Defense, 


od 





"GAO, Report to Congress, B-39995, February 1967; 


Department of Defense, Defense Procurement Circulareioa o> 
and 57. ee, — 


“H.R. 10573. 
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other agencies of the executive branch, and GAO for the 
exchange of information and programs in @he field of assigned 
mesponsibilities. hiaisen@waut GAO 1 Cmerm spun Dose ts 
carried on rather extensively at both headquarters and 
regional levels. DCAA receives copies of ail GAO reports 
relating to contract matters and DCAA reviews proposed DOD 
mes DOnses thereto.+ | 

in turm., GAO gives full consideravvon co themes 
Of the audit organizations or the contracting agencies con— 
e-imea. Moreover, the scope and effectiveness of the wor 
Greece y audit organizations on contract and agency 
activities are important considerations in determining the 
scope and nature of the audit work to be performed by GAOQ. 
By reviewing and testing the audit agency work, GAO often 
lessens the amount of its direct audit work. GAO field 
taasommel are instructed that, in the review of contracts 
negotiated on the basis of reviews and evaluations performed 
by other agency representatives, they should evaluate such 
(OCemesicerm 16S reliability has been tested, maximum Use 
is made of the work of agency personnel, thus limiting the 
extent of further work that GAO needs to do. Because of this, 
ime ct ioOrgus Of DOAA and GAO are considered complemensang. 

The sescarennen of the DCAA controlled poStaward 
auditing program is a GAO sponsored project that has the 


approval of Congress. The program relieves GAO of the task 


= 


*Gao, Report to Congress, B-49995, February, 1967, 
ie wae 
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and is an indication of the growing Accounting influence in 


PpaecUrcmeny Mavtcres 


Uniform CeOsG Aecounuane 

In July, 1968, Senator Proxmire attached an amendment 
tO the Defense Production Act extension which is of great 
import to the auditing activities of GAO and DCAA, and will 
Deer heavily upon the defense contnnecea GAO has been 
tasked by the amendment to study the feasibility of applying 
uniform cost accounting standards for use in all negotiated 
prime contract and subcontract defense procurements of 


$100,000 or more. 


Why a uniform standard? 
Hits amendment was prompted in part by V2ee eiciame a 
ices neeckover'Sstestimony that: 


ie Giew lack of Minsiorm ace Olli G ane Se end aren wasiee 
the most serious deficiency in Government procurement 
today ; 

e. industry will not establish such standards 
Pecause 1t is not to their advantage to do so; 

4. the accounting profession has had ample time 
and opportunity to establish effective standards but 
Peyesouly lip service to the concepu:; and 

‘, if uniform accounting standards are ever to 
be established the initiative will have to come from 
Congress. 


Poem@arTamwntokover went on to tie the need f6r uniform cea 


@deras of accounting into the Truth in Negotiations 72 mee. 


+ testimony of Vice Admiral H. G. Rickover, USN, 
in U.S., Congress, House, Committee on Banking and Currency, 
EO Rone the Defense PEC etoon Act of 1950, as Amended: 
Hearings, before the Committee on Banking and Currency, 
House of Representatives, 90th Cong., 2d Sess., April 10 and 
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pointing out that "Suppliers can inflates ine costs tney 
certify to be in accordance with the Truth in Negotiations 
ACu, Such that it 1s almost ampossible Momresct Wial cocre 
cme simcliuded in the price, “amg. what Pro me ol Geo Vetrc an 
moeeeze on the order. For this reasom Cesusereecooima UMnoct 


ieee roth in Negotiations Act do rot preeiud. overpricing. 


How to implement the standard 
The Comptroller General is approaching the Study 


bask from the viewpoint that GAO will attempt to determine 
tne feasibility of applying a uniform cost accounting 
weer as a means of enhancing the comparability, 
feeoisomuy, and consistency of cost data used for necoul 
ated contract purposes.© Feasibility will be judged in 
terms of workability, administrative costs of implementation, 
and agreement among accountants of what constitutes 


Te 


“generally accepted accounting principles. 


libid., p. 83. 


“Fler B. Staats, “Uniform Cost Accounting Standards 
in Negotiated Defense Contracts," The Federal Accountant, 
Pema arch, 1969), 2-16. 
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CONCLUSION 


It 18 the intent of Chapter VI to answer the research 
ferecsobton, “Why is Public Law 87-654 So diftticul. touseurc, 
Pomeeowine on the subsidiary questions and@their come. 
Ghe reasons for the difficulties in satisfying PL 37-0523 


Should become evident. 


What prompted Congress 
empess Pl 8/-055? 


mo the conclusion of the Korean Conflicy, Comers. 
became alarmed about the GAO reported continued increase in 
negotiated versus formally advertised procurements. By 
ieee cne General Accounting Office audit policy shifted 
empneacis from internal Government operations to the area of 
Gewese Contracting. In 1957, GAO commenced issuance of its 
now famous blue-book reports, which reported to Congress a 
feck of competition in defense contracting and the excess 
profits generated by defense contractors. 

Representative Carl Vinson, long an adversary of 
incentive Monee ne began hearings and legislative sub- 
Missions in an attempt to control incentive contractame. 

By 1962, it was inevitable that a law of some sort would be 
passed by Congress to control the GAO reported excess profits 
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and apparent deficiencies an Departmempeere ci cnsesprocure— 
ment policies. The principals in the passage of Ph 87-054-- 
GAO, DOD, and Senator Russell--agreed that if a law were to 
be passed it should control all negotiated contracting and 
not incentive contracting alone, which all agreed would be 

a greater evil than no law at all. 

It is apparent that the GAO generated concern of 
Congress about excess profits and DOD's inability GO wee bans, 
ifiemoroblem administratively resulted in the Truvh an 
feeeriayions Act. The haste exhibited in thesrewritime se. 
miewiinal bill (four days) hints at the possibility thay 
Act 1s ill conceived from a legal standpoint and attempts 
to explain too much by a single principle--truth. Unanimous 
House and Senate passage of the Act does not reflect true 
mecepwaence of the Act. There is a long record of committee 
opposition as indicated by the four years it took from first 
introduction to passage. The unanimity of the floor votes 
Guleveererlects the political truth that a vote against "“vuruth” 
is akin to a vote against "motherhood." 


Bee lime 7 O75 been fully 
implemented by Government 


and accepted by industry? 
The discussion in Chapter III shows that since 1962, 


when the Truth in Negotiations Act was passed by Congress, 
there has been continuous administrative change in the regu- 
lations thavu implement the Act. The changes iaveneecen 


brought about by conflicting as well as complementary ASBCA 
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decisions, GAO efforts to bring the ASPe@ieee an lane wwich 
its interpretation of the original Act, two amendments Go 
ties AGl itself as a resula ot GAO repcre swe medio yen 
Compliance, and finally, the ASPR committee Ss ™eiforts to 
make the ASPR more effective, uniform, and equitable in 
gens steering the Act. 

The Act needs time to settle in order to be fully 
mipibcemented, and time has not been given to ie It has been 
earesued that as Government and industry gain experience in 
operating under the Act adjustments in implementation become 
necessary. Seapea years of experience and change should ve 
Sutficient time to smooth out the administrative implementa- 
Emon Or any law. 

lic (urend of saudi ts.—-—-Uhe General Aceoun | mie ei tae 
has long been an advocate of stronger controls on the profits 
emeaethe costs of defense contractors. Mis inveresu fas 
been documented from the early GAO shift in audit emphasis 
to the present blue-book reports and Congressional testimony 
that advocate stronger laws to implement PL 87-053 because 
eeecOmuractor excesses and DOD negligence. The result of 
eros ertorts for stronger controls and implementation bas 
taken the form of the Defense Contract Audit Agency. The 
DCAA has become 4 Vital part of the implementation process 
ot Pir 67-655, and it is DCAA's role as postaward augue 
that has created the current aura of hostility toward the 
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Admittedly, auditing is the only way to ensure com- 
pliance with the law. It is industry's fear that postaward 
gudigine will lead to the @epricine of iia <-d] price 
e@onvracts because of "excess" profits. In ad@ation, post- 
wie auditing has increased the amount tol eieke vba, induoury | 
must accept due to the three-year post-—contract period that 
DCAA iS now allowed for auditing. 

Piere Macweeen a @reater emp laer oom Bude ipa eS 
memecmmoans Of implementing the Truth in Negsovulations feu, 
as evidenced by the sample pricing proposal in Defense Pro- 
curement Circular 55 and the addition of postaward audit and 
record maintenance clauses for fixed-price contracts in 
emedecerrocurement Circular 57, to match the exisSving vost 
Mmapemaalu clause. These resulavions are the direct reeuly 
eomGw o leadership in and responsibility for interpretation 
of PL 87-654. All of these audit regulations are to assist 
in the implementation of a law which initially had no audit 
provision of its own. 

As can be Seen, the Government is becoming more and 
more interested in contractors’ records and more deeply 
Mimolvecs ita tne inner working Of contractors’ operavions. 
such records as minutes of the meetings of boards of direc- 
tors and tax returns "if directly pertinent" and "involving 
transactions related to this contract" must now be made 


EvVciieaioibemigomaud) FOrSs . 
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Presently, GAO has been tasked wath a feasibility 
study for Congress to determine if "vunitommecost accounving 
suendards' can be instituvedsin the det ey UG) ae 
indications, from past eXperivence, are Uiateavoiyine oT 
Sonvuractor records will continue to intensity as wall the 
@epum of the audits, in order to force amplementacion and 
Gontormance with the Act. The audits can be uSed to verairy 
cost and profit figures in addition to the verification of 
contractor submitted cost or pricing data. 

Government and industry spokesmen.-~One of the 
adinitted advantages of the Act is its broad principles, 
which leave its administration to procurement regulations. 
Mr. Staats believes that aS we gain experience there will 
be more changes to ASPR, although there have already been 
many regulation changes in this relatively new Law.* 

Iimadustry has no Quarrel with the tob}ecuive (or eu 
AGt--truth in negotiations. It is the practical implementa-— 
tion that causes the problem. The basic attribute of 
PL 87-653 that impedes industry compliance arises from the 
tecoiPoreimMatined uncertainty and one-sidedness of the Aev- 
This one-sidedness can be illustrated by the following 
SPalemes seu torbn by the Senior Vice Presideny of the 
Machinery and Allied Products Aetsyeab ices eaere Diener © 


1. the contractor--alone and without guidance-- 
muse decide what cost or pricing data may atiecerrpaice 


‘Staats, “mPruth ian Negotiations ACY atte em weenie 
joe a2. 
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as well as what cost or pricing data an auditor years 
hence may think did) or could hayeow eee pric... 

e. he has the affirmative obligation of submitting 
and/or identifying all such data with the risk of an 
inadvertent transgression varying Gimeculy with the 
complexity of the ne@oliation and Gaew ole wor cine 
Grey el ; 

4. if challenged by the government under the 
eeneral obligation, he must Sustain Wie use cao. 
showing that the inaccuracy, incompleteness, or non- 
currency of data alleged by the government did not 
fecsiiligii a2 price increase: 

4, aif an audit of relevant data discloses a 
mixture of offsetting "overs" and “unders” allecrime 
prece he must give to the government the benetieyor 
eli “overs” with only a slim Ghance of cParminc ws 
feos Lore Uiders. " 

De a8 prace reduction attributable to alileco-ga, 
miaccurate, incomplete, OF NONCUrréeny Gava as a 
wholly unilateral action by government from which the 
contractor may, if he wishes, appeal to the Armed 
Services Board of Contract Appeals.1 


Miemeert, whose organization is a leading spokesman for oie 
industry viewpoint, believes "that the Truth in Negotiation 
law 1s bad law, poor economics and unSound procurement 
policy" and “that it was never needed and should never have 
been enacted. "* 

fo is doubtiul that Plris7-655. wilt ever be scceuscs 
Seewrrrecno Of business. Industry objection has not alvereda 
Miewece Ss Implementation, and Congress 1S not disposed ve 
iepealurp. All that can be Said is thal industry is 
Gecmoned FO the fact that the Act 1S here to stay.  Eitempe 
oe inflvence its implementation by logical discussicome wiv 
GAO and DOD as well as court tests of various aspects of 


the few appear to be the future course for 1nduseta es 


lDerr , in Inme@usvury Vilew... Oeamia 
“Tbid., De Le 
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The Comptroller General, Mr. Sudeeee realizes Ghat 
present implementation is far from perfect when he admits 
that there will be more revisions to the implementing 
ewes LOnS in the future a@s we Gain Cie mece Cecio 
law. After seven years of effort to implement the Act, 
Mr. Staats says, “Perhaps Sometime in the future we will 
even have substantial agreement between Government and 
miewstury that the Act is working fairly for both sides." 

The question of full implementation will probably 
mever be answered because of its nebulous quality. Whaveis 
Poin inolementation: Is it perfect documentation with an 
accurate audit trail? Is it the lowest price to the Govern- 
ment with a fair profit to the contractor? Full impléemen— 
feemeotedcmOobl Of these things, but the cost an Gime ane 
Pel lomeeco  aciievye perfect documentation, and an accurate 
audit trail can far outweigh the advantage to be gained from 
Seraining the lowest possible price. Additionally, mo one 
has been able to determine what a fair profit is; there are 
as many ways to compute profit as there are profit-making 
ems 

Porites OOInt In tine, tull amplemenvatiton as not 
been reached, and it is unlikely that it will ever be known 


Pt Oregnecm 1G 18 reached. 
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Conclusion 

No one denies that truth in government negotiations 
is a worthy goal; the problem is how to obtain the “truth” 
while maintaining the competitive atmosphere and without 
excessive administrative burdens or costs being placed on 
Government or industry. The Government procurement Situation 
HS Unigue and therefore requires unique solutions to its 
meoblems. Without knowledgeable Aeneas Ss Seah S in ail phases 
of procurement and contracting, on both sides of the negoti- 
ation table, the ultimate result will never be achieved. 

Mie wlbimate result 1s the delivery of the right item to 
the right place at the right time and at the right price. 

If the ultimate result is not firmly kept as the 
poimeary purpose of the Procurement and Contracting endeavor, 
such extraneous efforts as perfect documentation and audit 
trails will become an end instead of being the means to an 
end. Also, it must be remembered that the leveling of new 
feemeomentus upon the procurement function, whether it be 
Government or industry, does add to the cost of the item 
being procured. 

BEmiebe law GO/-055 16 Se dsificulG vo Sabasty. vies 
©l the hasty action of Congress in pasSing the law and the 
fact that the law has not been fully implemented by the 
Severmment Or accepted by industry... 12t 1s the Wilbeeeeeeiew 
of this writer that PL 87-654 can never be completely satis-— 


fied and that a patchwork approach to improved implementation 
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will only aggravate the implementation. Unless the law is 
understood it cannot be fully implemented, and if it is not 
implemented 1% cannot satisfy the intentions of Congress in 
feeotne the Act, 1.¢€., GO Dbrime truth Geom @emn 2ourart1- 
table. The goal of PL 87-65% is an admirable one, and the 
need for the exchange of pertinent information at the ‘eta 
foemesoulavions does exist, but this Act will =mceG aucaim thay 
Boal without the expenditure of time and money that aie 


exceeds the value returned. 





APPENDIX A 
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‘yt TRUTH IN NeGOTLATION ACT 


SECTION (e) OF PUBLIC LAW 87-653 
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A prime contractor or any subcontractor shall be required to 
submit cost or pricing data under the circumstances listed below, and 
shall be required to certify that, to the best of his knowledge and 
belief, the cost or pricing data he submitted was accurate, complete and 
current--- 


(1) Prior to the award of any negotiated prime contract under 
this title where the price is expected to exceed $100,000; 


(2) Prior to the pricing of any contract change or modifica-~ 
tion for which..the price adjustment is expected to exceed $100,000, 
or such lesser amount as may be presciibed by the head of the agency; 


(3) Prior to the award of a subcontract at any tier, where 
the prime contractor and each higher tier subcontractor have been 
required to furnish such a certificate, if the price of such sub-~ 
contract is expected to exceed $100,000; or 


(4) Prior to the pricing of any contract change or modifica- 
tion to a subcontract covered by (3) above, for which the price 
adjustment is expected to exceed $100,000, or such lesser amount 
as may be prescribed by the head of the agency. 


Any prime contract or change or modification thereto under 
which such certificate is required shall contain a provision that the 
price to the Government, including profit or fee, shall be adjusted to 
exclude any Significant sums by which it may be determined by the head 
of the agency that such price was increased because the contractor or 
Giga DeeMeraccor required to furnish such a certificate, furnished 
cost or pricing data which, as of a date agreed upon between the parties 
(which date shall be as close to the date of agreement on the negotiated 
price as is practicable), was inaccurate, incomplete, or noncurrent: 
Provided, That the requirements of this subsection need not be applied 
to contracts or subcontracts where the price negotiated is based on 
adequate price competition, established catalog or market prices of con- 
mercial items sold in substantial quantities to the general public, 
prices set by law or regulation or, in exceptional cases where the head 
of the agency determines that the requirements of this subsection may be 
waived and states in writing his reasons for such determination. 
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AMENDMENT TO SECTION (e) OF THE 
TRUTH IN NEGOTIATIONS ACT 
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AMENDMENT T0 THE WROTE IN NEGOR et Act 


SECTION (e) OF PUBLIC LAW 87-653 
(lO USC 2306 [f]) 


for the purpose of evaluating the seers, eet. 
fepeueness, and currency of cost or pricing data required 
iemoe Submitted by this subsection, any authorized repre 
sembauivye of the head of the agency who 1S an employee oF 
the United States Government shall have the right, until 
ifiemexpirabion of three years after final payment under 
Ghe contract or subcontract, to examine all books, records, 
fee ments, and other data of the contractor or subcontractcer 
melaued to the negotiation, pricing, or performance oi the 


@emeracs Or Subcontract. 


Enacted September 25, 1968 
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ARMED SERVICES PROCUREMENT REGULATIONS 


4-807.3 THROUGH 4-807.5 
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PRICE NEGOTIATION POLICICS AND TUCHNIQUaS 


(2) Appropriate consideration showld be given to Section 2.V, which 
contains general cost principles and procedures ae the deterraination and al- 
lowance of costs in connection with the negotiation of cost-reimbursement ty Re 
contracts, as wel] as cuidelines for use, w he re appropriate, in the evaluation of 
costs In connection w an negotiated fixed-price type contracts. 

(3) Ainong the evaluations that should be made where the necessary 
data are ole are comparisons of a contractor's or offeror’s current esti- 
mated costs with: 

(1) actual costs previously incurred by the contractor or offeror; 

(11) his-}ast prior cost estimate for the same or similar fem or a serles 
of prior estimates; 

(11) current cost estimates from cther possible sources; and 

(iv) prior estimates or historical costs of other contractors manu factur- 
ing the same or similar items. 

(4) Forecasting future trends in cests from historical cost expericiice is 
of primary importance. In pemods of either rising or declining costs, an ade- 
quate cost analysis must mclude some evaluation of the trends. In ceses in- 
volving production of recently developed, complex equipinent, even in periods 
of relative price stability, trend analysis of basic labor and materials costs 
should be undertaken. 

3-807.3 Cost or Pricing Data. DPC #57 

(a) The contracting oflicer shall require the contractor to submit in 
writing cost or pricing ae and to certify, by use of the certificate set forth 
10 3-807 4, that, to the best of his knowledge and belief, the cost or pricing 
data he submitted was accurate, complete, and current prior to: 

(1) the award of any cost-reimbursement type, time and material, 
labor-hour, incentive, or price redeterminable contract regardless 
of dollar amount; except that certification of the data shall not 
be required mn connection with cost and cost-sharing contracts, the 
estimated cost. of which does not. exceed $100,000, and under which 
the contractor receives no fee; 

(ii) the award of any firm fixed-price or fixed-price with escalation 
negotiated contract expected to exceed $100,000 in arnownt; 

(iii) any contract modification expected to exceed $100,000 in ainount 
to any formally advertised or negotiated contract whether or not 
cost or pricing data was required in connection with the initial 
pricing of the contract; 
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PROCUREMENT BY NEGOTIATION 
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(iv) the award of any negotiated contract not expected to exceed 
$100,000 in amount or any contract modification not expected to 
exceed $100,000 in amount to any formally advertised or negotiated 
contract whether or not cost or pricing data was required in con- 
nection with the initial pricing of the contract, provided the 
contracting officer considers that the circumstances warrant such 
action in accordance with (d) below; 

unless, in the case of (ii), (111) or (iv), the price negotiated 1s based on ade- 
quate price competition, established catalog or market prices of commercial 
items sold in snbstantial quantities to the general public, or prices set by law 
or regulation. The requirements under (1), (11), and (111) above, may be 
waived in exceptional cases where the Secretary (or, in the case of a contract 
with a foreign government or agency thereof, the Head of a Procuring Ac- 
tivity) authorizes such waiver and states in writing his reasons for such 
determination. Whenever a Certificate of Current Cost or Pricing Data 1s 
required, the applicable clause in 7-104.29 shall be included in the contract, 
and the appropriate clauses in 7-104.41 and 7-104.42 shall be used if required 
in accordance with those paragraphs. 

(b) Any contractor who has been required to submit and certify cost or 
pricing data in accordance with (a) above shall also be required to obtain cost 
or pricing data froin his subcontractors under the circumstances set forth in 
the appropriate clause in 7-10.49. 

(c) When there is adequate price competition, cost or pricing data shall 
not be requested regardless of the dollar amount. involved. As a general rule, 
cost or pricing data should not be requested when it has been determined that 
proposed prices are, or are based on, established catalog or market prices of 
commercial items sold in substantial quantities to the general pubhe. Where, 
however, despite the willingness of a number of commercial purchasers to buy 
an item at such a catalog or market. price, the purchaser (e.g., the contracting 
officer) finds that that price is not reasonable and supports such finding by an 
enumeration of the facts upon which it is based, cost or pricing data may be 
requested if necessary to establish a reasonable price; provided, that such find- 
ing is approved at a level above the contracting officer. In addition, cost or 
pricing data may be requested, if necessary, where there is such a disparity 
between the quantity being procured and the quantity for which there is such 
a catalog or market price that pricing cannot reasonably be accomplished by 
comparing the two. Where an item is substantially similar to a commercial 
item for which there is an established catalog or market price at which sub- 
stantial quantities are sold to the general public, but the offered price of the 
former is not considered to be “based on” the price of the latter in accordance 
with 3-807.1(b) (2), any requirement for cost or pricing data should be hm- 
ited to that pertaining to the differences between the items if this limitation 
ig consistent with assuring reasonaoleness of pricing result. 


[The next page is 358.3] 
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1 January 1969 So6.3 
PRICi NEGOTIATION POLICIES AND TECHNICUES 


(d) The provisions of this subparagraph (d) do not apply to awards 
covered by (a) (1) above. Cost or pricing data shall not. be requested prior to 
the award of any contract anticipated to be for $2,500 or less and generally 
should not. be requested for modifications in those amounts. Jn procurements 
where it is anticipated that the contract award or modification will be between 
$2,500 and $10,000, cost or pricing data generally should not be requested. In 
almost all awards between $2,500 and $10,090 and modifications of $10,000 
or less, the administrative costs wil] outweigh the pricing benefits which might 
otherwise accrue and some form of price analysis is almost always adequate 
in these situations. With respect to procurements where the amount of the 
award or modification is anticipated to be between $10,000 and $100,000, cost 
analysis and the obtaining of cost or pricing data from contractors shall be 
limited to cases where no satisfactory method of price analysis can be found. 

(ec) “Cost or pricing data” as used in this Part refers to that portion 
of the contractor's submission which 1s factual. The requirement for “cost. or 
pricing data” subject to certification is satisfied when all facts reasonably 
available to the contractor up to the time of agreement on price and which 
might reasonably be expected to affect the price negotiations are accurately 
disclosed to the contracting officer or lis representative. The definition of cost 
or pricing data embraces more than historieal accounting data; it also In- 
cludes, where applicable, such factors as vendor quotations, nonrecurring 
costs, changes In production methods and production or procurement volume, 
wnit cost trends such as those associated with labor efficiency, and make-or-buy 
decisions or any other management decisions which could reasonably bea ex- 
pected to have a significant bearing on costs under the proposed contract. In 
short, cost or pricing data consist. of all facts which can reasonably be ex- 
pected to contribute to sound estimates of future costs as well as to the validity 
of costs already incurred. Cost. or pricing data, being factual, ie that type of 
information which can be verified. Because the contractor’s certificate pertains 
to “cost or pricing data,’ it does not make representations as to the accuracy 
of the contractar’s judgment as to the estimated portion of future costs or 
projections. It does, however, apply to the data upon which the contractor's 
judgement is based. This distinction between fact and judgment should be 
clearly understood. 
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338.4 1 January 1969 
eg PROCUREMENT BY NEGOTIATION 
Tie, 
pre r v a, pry ‘ a 
38-807.4 Certificate of Current Cost or Pricing Data. When a certifi- 
cation of cost er pricing data is required in accordance with 3--807.3, a certifi- 
cate in the form set forth below shall be included in the contract file along 
with the memorandum of the negotiation. The contractor shall be required to 
submit. the certificate as soon as practicable after agreement is reached on the 


contract price. 


CERTIFICATE OF CURRENT COST OR FRICING DATA (OCT. 1964) 

This is to certify that, to the best of my knowledge and belief, cost or pricing 
data® submitted to the Contracting Officer or his representative in support of 
eee si. ee ** are accurate, complete and eurrent as of the date of execution 
of this certificate. ; 

Firm 
Name 
Title 


ee we ee ee ee re ee ee ee 


Date of Exceution 


* }or definition of “cost or pricing data’, see ASPR 3-—-S$907.3(ce). 

** Describe the proposal, quotation, request for price adjustinents, or other sub- 
mission invulved, giving appropriate identifying number (eg., RFP No. -----_-_--- a 
*** As a general rule, this dute should be the date when the eontract price was 
agreed to. It is not intended that personal knowledge of the contractor's negotiator 
limits the responsibility of the contractor if the eontractor had available at the time 
of the agreement information showing that the negotiated price is not based on 
accurate, complete, and current data. Contractors are expected to make a reason- 
able cheek to ascerfain whether the ceneern had any information not personally 
known to the contractor's negotiator at the time of the agreement and which in 
aceordance with ASPR-3—-807.3 should be disclosed to the contracting officer for his 
consideration. Contraetors are not expeeted to make a complete reeheck of all data 
or develop a new cost estimate after the date of agreement. and prior to execution 
of the eontract. Ilowever, execution of a Certificate of Current Cost or Pricing Data 
is not intended to relieve a contractor of the responsibility for disclosing cireum- 
stanees or events, happening subsequent to the date of eertification but known to the 
contractor prior to the date of coutract exceution, which eould reasonably be expected 
to have a significant bearing on eosts under the proposed eoutraet. 
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8-£07.5 Defective Cost or Pricing Daia. DPC #571 

(a) Where any price to the Government, including profit or fee and in- 
cluding price adjustments, must be negotiated largely on the basis of cost or 
pricing data furnished by the contractor, it is essential that all date that 
mieht reasonably affect the price negotiations be disclosed and that such data 
be accurate, complete, and current (see 3-807.3 and 3~807.4). If en agreed 
price includes amounts which cen only be attributed to erroneous or incomplete 
cost or pricing cata, it is not a fair price and the resultant profits ere not earned 
profits. Where negotiations sre to be conducted on the basis of full disclosure, 
failure of one party to proceed on that basis undercuts full mutuel essent to 
the price negotiated so that, in this sense, the price is not fully agreed to, and 
fairness warrants its adjustment. ‘The clauses set forth in 7-104.29 are de- 
siened to give the Government in such a case an enforceable contract right to 
@ price adjustment, that is, to a reduction in the price to what it demonstrably 
would have bcen if the contractor hed not failed to disclose sienificant and 
reasonably available data or had not furnished defective data. 

(b) Under 10 U.S.C. 2306(f) and the ‘Price Reduction for Defective 
Cost or Pricing Data” clauses set forth in 7~-104.29, the Government’s right to 
reduce the prime contract price extends to cases where the prime ccntract 
price was increased by any significant sums because a subcontractor furnished 
defective cost or pricing data in connection with a subcontract where a certifi- 
cate of cost or pricing data was or should have been furnished. These clauses 
also provide that the prime contractor and higher tier subcontractors shal] 
include similar clauses in certain of their subcontracts to provide them with 
comparable rights to price reductions. Jn order to secure price reductions 
based on defective cost or pricing data furnished by a subcontractor, however, 
the Government, the prime contractor or bigher tier subcontractor must be 
able to show that cost or pricing data furnished by subcontractors was, in 
fact defective. In some cases, as where the defective nature of »® subcon- 
tractor’s data is only disclosed by Governinent audit, the information necessary 
to support a reduction in prime contract and subcontractor prices may be 
avaulable only from the Government. To the extent necessary to secure a 
prune contract price reduction, the contracting officer should make such neces- 
sary information available upon request, to the prime contractor or higher 
ticr subcontractors; however, if the release of such information would com- 
promise military security or disclose trade secrets or other confidential business 
information, it shall be made available only under conditions that will fully 
protect 1t from improper disclosure, as may be prescribed by: the Director of 
Procurcment, the Office of the Assistant Secretary of the Army (Installations 
and Logistics), for the Army; the Office of Naval Material, for the Navy; the 
Office of the Assistant Secretary of the Air Force; and the Exccutive Director, 
Procurement and Production, for the Defense Supply Agency. Information 
made available pursuant to this paragraph shall be lintited to that used as the 
basis for the prime contract price reduction. 
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(c) Inasmuch as price reductions under the Price Reduction for Defective 
Cost or Pricing Dats, clauses may involve first- and lower-tier subcontractors 
as well as the prime contractor, the contracting officer should give the prime 
contractor reasonable advance notice before making a determination to reduce 
the contract price under such clauses, in order to afford the prime contractor 
an opportunity to take any action deemed advisable by him, particularly in 
connection with any subcontracts that may be involved. 

38-867.6 Refusal To Provide Cost or Pricing Data. Ii cost or pricing data 
from the contractor is required to permit adequate analysis of the contractor’s 
proposal in accordance with 3-S07.3 and the contractor has refused to provide 
such data, the contracting officer shall use those means available to him to 
attempt to secure such data. If the contractor persists in his refusal to pro- 
vide necessary data, the contracting officer shall withhold making the award 
or price adjustment. In such event, he shall refer the procurement action to 
higher echelons of the Departrnent. Such referral shell include a complete 
statement of the attempts made to resolve the matter, including (1) steps taken 
to secure essential cost data, (11) efforts to secure the contractor’s cooperation In 
the establishinent of a satisfactory business relationship, (ii) any assurances 
offered, such as agreements to adequately safeguard information furnished, and 
(iv) a statement concerning the practicability of obtaining the supplies or 
services from another source of supply. 

3-807.7 Unacceptable Substitutes for Pricing Negotiations. A Certificate 
of Current Cost or Pricing Data (see 3-807.4) shall not be considered a 
substitute for examination and analysis of the contractor’s proposal. Con- 
tracting officers shall not rely on profit limiting statutes as remedies for ureficec- 
tive pricing. 

3-807.8 Jévaluation and Pricing of Individual Contracts. Fach contract 
shall be priced separately and independently, and no consideration shall be 
given to losses or profits realized or anticipated in the performance of other 
contracts. This prohibition neither prevents the negotiation of fixed overhead 
and other rates applicable to several contracts during annval or other specific 
periods nor prohibits forward pricing agreements epplicable to several con- 
tracts. <A proposed price reduction under another contract or other contracts 
shall not. be used as an evaluation factor. 

38~-807.9 Specified Contingencies. Whicn ® contract is to include a pro- 
vision for adjustinent of price upon the happening of a specified contingency 
(c.g., escalation clauscs, Governinent-furnished property clauses, tax clauses), 
the contract price should not include any amount on account of such con- 
tingency. 

38-807.1G Subcontracting Considerations in Cost Analysis. 

(a) The amount and quality of subcontracting may be a major factor in- 
fluencing price. Since a large proportion of the procurement dollar is spent 
by prime contractors in subcontracting for work, raw materials, parts, and 
components, efficient purchasing practices by a contractor will contribute 
heavily toward efficient and cconomic production. While basic responsibility 
rests with the prime contractor for decisions to meke or buy, for selection of 
subcontractors, and for subcontract prices and subcontract performance, the 


[The next page is 250.1) 


{| 8897.30 ARTZED SERVICES PROCUREMENT REGULATION 





BIBLIOGRAPHY 


Public Documents 


U.S. Congress. House. Committee on Armed Services. Amend- 
ments to the Armed Services Procurement Act of f 1947, 
Chapter ie ee eee aves otates Code. Report 
No. 1648 (lo Accompany H.R. 5542), House of Repre- 
Seta Gives.. C7 UN eCone.., 2d Base Wee. 








. Amendments to the Armed Pee Procurement Act 
of 1947. Report No. 1658, Pt. 2 (Minority Report) — 
GOeNeecipam, Haha ooee. 89th Cong., ed sess., 1962. 


=) Pursuent to Section 4. Public Wawessso 73s ieee 
before a Special Subcommittee on Procurement Prac- 
tices Of the Deparement.of Derense.,, House of Repire 
sentatives. Appendix 4, Considerations Onde. Ree 
86th Cong. ed sess., 1960. 


=) hevicw ol Derense Procurementa to. elie cece 
Guresvand Practices, Part I] iierocug wei) a 
Truth-in- Nesotiation (Pl. G7-655 ) 2 ear ines Der ee 
the Subcommittee for Special Investigations, 90th 
Come., Ist sess., Aueust 4 and September 25...) C7. 





pepo. Cw sO! Detenss Procumement Polaco monde 
tices, Part I--Truth in Negotiations. Report of the 
Subcommittee for Special Investigations, 9Oth Cong., 
ed sess., February 29, 1968. 


. Truth in Negotiations (H. Rel 0574). eames 
before a Subcommittee for Special investigations, 
heuse Of Representatives, YOth Conge., ed sessa, 


Sige? 





- Weapons system Management. Hearings before a 

~~ Subcommittee for Spécial Investigations, HOousee.: 
Represenuatives, on HiR. 5542, G7th Cone. was ee ee 
el 





U.S. Congress. House. Committee on Banking and Currency. 
Netense Production Act Extension. Repor emo. sme: 
with Additional Views (To ae ate HRS 7 26en, 
House of Representatives, 9Oth Cong., ed sess., 1968. 


reas) 





124 


. To Renew the Defense Production Act of 1950, as 
“Amended. Hearings before the Committee on Banking 

and Currency, House of Representatives, on H.R. 

I S6So Ou CONG eam oe ss wet dO Sali wile 2 

















U.S. Congress. House. Committee on Government Operations. 


Defense Accounting and Auditing Division of the 
General Accounbime Obtice. © Hovee heme. 17 6 tHeuee 
of Representatives, 45th Report, S9th Cong... ed sess. -; 
Wiser 











Usb. Congress. House. Passage of Amendment to Armed Service 
Procurement Act of 1947, HRs 5552.0 Ueurth imeiecori 
ations Act, 87th Cong., ed sess., August 28, 1962. 


Comervessional Recoraa Cvliia 7 326. 


s kepresentative Bates speaking for the Amencme 7. 
me formed Services Grocurement Act of 1947. fh. baer 
Soul Cone’, <¢@ sess., June 2t, 1960.) Clonee so vou. 
Record, CVI, 14258. 


- kepresentative Wilber D. Mills speaking for gae 
meneeetaation Act extensiom, H.R. /0C6. Sau Comes 
fee co. boo). COURT Oss Ona Record cm Loe 


- Representative H. Allen Smith speaking against 
the Amendment to the Armed Services Procurement Act 
Om 947, HR. 5552, 87th Cone.» 2d Secee Juma. 
1968. Congressional Record, CVIII, 9968. 


- Representative Vinson speaking on the Amendment 
to the Armed Services Procurement Act of 1947, 
ben. 222, OGbn Cong., 2d Seéss., June 2) oer 
PoOMecressioOnaunecord.. GVlewa 1207; 


Meoee congress. Joint Economic Committee. Economics of 
iimlitary Procumgemens. Hearimes before! a SubComme ye 
of the Joint Economic Committee, Congress of the 
Nimieged staves, Parl 22) JOtn Gone... 20) Seso eer 





- Hconomy in Government Procurement and Property 
weageremenG, “Report of the Subcommittees on Ecomen, 
in Government, Congress of the United States, 9Oth 
Cong., ed sess., 1968. 





U.S. Congress. Senate. Committee on Armed Services. 
amending the Truth in Negotiations Act. Report 
No. 1506 (To Accompany H.R. 105745), Senate, 9JOth 
Cone., ed sess., 196c. 





eae. 


e 


Amendments to Armed Services Procurement Act of 


1947, Hearings before Procurement Subcommittee, 
86th Cong., ed sess., 1960. 

















. Amendments to the Armed DCmuECe Ss PrPOGureien » AC. 
et 1947. Hearings od Hany. 5552. Oy Ones ed vee. s 
1962. 











Meese: §6=6RepOT> On enoecumetcn. | oemreDi mC On Oo Tne ame: ., 
2a. Ssess., 1960. 


U.S. Congress. Senate. Passage of Amendment to Armed 
pervices Procuremeny AcGt.0o1 1977 eke 5562 eee a 
in Negotiations Act, 67th Cong., ed sess. fuse. 25. 
Joey Coneressi oma Record. (CV lian, > oie 


Wes. Vepartment of Defense. Armed Services Procurement Regu- 
mations: The 1969 Edition.  Washineuvon, DCs Go 7a. 


ment Printing Office, 1968. 


me Lelemse Contracy Audie wacency,  Depaecumem ies 
Defense Directive 5105.46. June 9, 1965. 





m Vefense Procurement Circular No. OD.) Waste wea 
rovernment Printing Office, 1967. 





meveltense Procurement Circular Not) 5/2” Wacwiea. gor 


nm ee et er em a ee ee 


D.C.: Government Printing Office, 1967. 


_. Office of Assistant Secretary of Defense (I&L). 
Meaining oeminar on "Certatied Cost om Pricine Jaca 
ome Public law G/—65%." 1967. 


U.S. Department of the Navy. Headquarters Naval Material 
Command. Survey of Procurement Statistics (NAVMAT 
P-4200). June, 1968. 


Smescemerat Accounting Office. Annual Report 1968. 
moaomene bon, OPCs, GovernmnenG -rintime Of i cewek eer 


F Compilauion of Generals Accounting Of tice Viigo miiee 


and Recommendations for Improving Government Opera- 
wbens. heport to the Congress of the United toga. 
B-148162. March 3, 1964. 





2 Need for Improving Administration of thew@enpeor 
Percing Data RégGuirements of Public Law G7=og mae 
the Award of Prime Contracts and Subcontracus, 

Report to the Congress of the United States, B-49995. 
January 16, 1967. 











26 


» Necdit ome oovavcmdmevdirS oO Detect leaCiage. 
Disclosure of Significant | COs sory ric ing aia 


Avallablelirier toveemrract Netoulasion dance word. 


NE ea RE et IE SE Th rR a nr eee eet lle Re re ee a 


heport’ to the Con@reee of the Uniued States, 
B-158195.. “Pebruary g2e— kUGoG. 








eevee Ow, Extent to Which HEWES) Procurement 
enone as othe Accuracy and Completeness 
ot Cost Data Uocdein Negotiation of Contract Piece 
Report to the Congress of the United States, 
B-125050. October 4, Bee 














purvey of Reviews Wen Che Ver enseu@omtrac te soma. 


Agency of Contractors' Proposals Subject to Public 
Law 87-654. Report to the Congress of the United 


Pivtaves, B259995. February 15. 19G7- 
Armed Services Board of Contract 
Appeals Decisions 


American Bosch Arma Corporation. ASBCA No. 10405. Decem-— 
ber 1/7, 1965. 


Aerojet-General Corporation. ASBCA No. 12264. April 29, 
eo. 


Bemies Howell Company. ASBCA No. 11999. April 15, 1968. 
Cutler-Hammer, Inc. ASBCA No. 10900. June 28, 1967. 
eaease Electronics. ASBCA No. 11127. May 24, 1966. 


FMC Corporation. ASBCA Nos. 10095 and 11114. March 31, 
1966. 


menoywelt, Inc. ASBCA Nos. 12168, 12169, and 12170. 
Newvember 59-1967. 


Beockhee@arcratt Corporation. AWSBCA No. 10454. May ie. 
1967. 


sparton Corporation. ASBCA No. 11464. August 25, 1967. 





ia 
Books 


Commerce Clearing House, 1968 Government Contracts Guide 


Ree ee ee ere eee 


Chicago: Commerce Clearing House, Inc., 1968. — 








Machinery and Allied Products instituve. The Truth in 
crete eae bea ora: Act 2... A MAPI Symposium. Washington, 
Doe fachinery and Allied Products Institute and 
Council for Technological Advancement, 1969. 


Arimees 


Cuneo, Gilbert A. "The Practical Impact of Public Law 87/- 
So Clliabhesal in Negotiations Act) on Primes and Sub- 
CO urac LOrs.: The Federal Accountant. =. 2am 
(March, 7569), 59-109.” 


"DOD to Start Post-Award Audits," Aviation Week & Spac 
Technology, LXXXVII (December i” 1967) =e. es 


femme, Richard F. “Pentagon Procurement Billion-Dolilar 
Grap Bago”) Winewila bons Marei. 1G. 


Keller, Robert FF. “The Role of the General Accounting 
Office in the Enactment and Implementation of 
Public Law 87-654--The Truth in Negotiations Act." 
line Federal Accountant, XViil CQlarcl, so) 0m 28 


meiback, Herbert. "Truth in Negotiating: The Hecislative 
ieoewseround of P.L. G7-65%." Speech prescuvedm. 
American Bar Association, Honolulu, Haweaa: 
Poneman o),L 9677; ee poabract Law  Jowmeiie lie 
No. 2 (July, 1968 8), 4-29 


eraaos, Elmer 8B; "Uniform Cost Accounting Standards an 
Negotiated Defense Contracts." ‘The Federal 
Nec oumuatin ell (March, 1969). 4-6. 





Vick, Willard 0. "Role of Defense Contract Audit Agency 
UN@er EU OMe tani =O O95. = ule eCOnurac baw 
JOUR ial, laa ome em ml eos mmc, 


Proceedings 


Pwewree Procurement Pricins Conference.  Procecd ime imam 
ie NOs a Oe ome. weave ine Data. Hershey, 
ey. le 





128 


Specenes 


Kel Wem. Robert F. ,@Generaleeounse!, Goverment Accoum line 
Office. "Role of the General Accounting Office in 
the Enactment and Implementation of Public Law 
67-654-—The TrubneieecotiaGionemeu. hope oem 
before the Eighth Annual Institute on Government 
Contracts. September 12, 1968. 


Soecer, Merritt H. "SomewAspects of Ph G7-655--The Truch 
in Negotiations Act.” Speech before Briefing 
Conference on Government Contracts, Federal Bar 
Association. Phila@etphia, Pa.> Maree Ga. 


Pemoze!, Frank H., ASsistant Comptroller General of the 
United States. Speech before the Briefing Confer— 
encemon GovernmenG Commumeects. Philadelphia. 
Maren, 1965. 


Personal Interviews 


Ciemery, Prank P., Assistant Director, Defense Division 
iImeOcuremen, Group, General Accounting Of ime. 
Washington, D.C. Personal interview, February, 


1969. 


mex, Willard O., General Counsel, Defense Contract Audi 
meency, Alexandria. Val reroonal inte mies. 
February and March, 1959. 


Other Sources 
Machinery and Allied Products Institute. "Government 


Contracts: Truth-in-Negotiations Law." Bulletin 
No. 4170. September 11, 1967. 


mm 66GOVvVeErnnent Contracts: he Cost or Pricing ar 
Submission Program." Memorandum GC-17. July 27, 
1966. : 


"Government Contracts: Truth-in-Negotiations 
Law." Memorandum GC-22. July 24, 1967. 


"“Governmens Contracts: Truth—in-Nesotiatirons 
faw." Memorandum GC-24. November 4, 1967. 


ee. eee "Government Contracts: Truth-in-Negotiations 
Law." Memorandum GC-24. December 7, 1967. 





Ie, 


t 


"Subcontracts." Memorandum. January 17, 1968. 


. "The "Price Reductmen for Pefeemec Costuce 
Pricing Data' Clauses." Memorandum. January 17, 
1968. 


"The Requirements for Disclosure or Submission 
or Certified Cost om @meicing Data. seuenorandumn- 
January 17, 2oGee 


iruch in Negotiations—-—Part ET; law, Exemptions and Government 
Obligation to Disclosg@my bBrieting Papecs, No. e227 
mane Government Contmegwior. Préeparcamy svialtenmars 
Pettit. Federal Publi¢Gations, Inc., June, 196a; 








feu in Negouracvions—-—Part ITagoubmission of) Cost and 
moleimemWata, Audit, Hemedics# and supe oni ome, 
Problems. Briefing Papers, No. 68-4, The Government 
COolmgmectvor. Prepared by Gilbert A. Clunee acy riceske 
Helgeriy, and Jehan Lane, Jr, Federal slvolwea rea. 
imiee, AUSUSL, HOGG. 





U.5s. Department of Defense. Defense Contract Audit Agency. 


0 See eer TS Se ere me ee were ewe 









Gaylord = 
PAMPHLET BINDER 


Syracuse, N.Y. 
—= Stockton, Calif. 


thesM2 137 
Truth in negotiations : 


ANIL 


3 2768 001 88207 9 
DUDLEY KNOX LIBRARY 














































































































